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CASE NO. :
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PETI TI ONER
St ate Bank of Hyder abad

RESPONDENT:
Town Muni ci pal Counci

DATE OF JUDGVENT: 01/12/2006

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
(Arising out of SLP (C) No. 21178-21179 of 2005)

S.B. Sinha, J.
Leave granted.

Appel  ant -Bank filed a suit against the respondent. The suit related
to ownership of a plot adneasuring 610 ft. x 250 ft. situated in the town
Yadgir. 1t was purchased by the plaintiff in a public auction. Allegedly, the
respondent is now claimng back the said amount. The suit was initially
filed for a decree for injunction. ~The respondent filed another suit in the
same court also for ‘asuit for permanent injunction restraining the Bank from
constructing any building. The suit of the appellant was dism ssed whereas
the suit of the respondent was decreed. Appeals were preferred there against
by both the parties. |In the said appeals, an application was filed for grant of
| eave to anend the plaint. The said application for grant of |eave to anmend
the plaint was all owed by the appellate court by an order dated 7.04.2003.

The appel |l ate court renmanded both the suits to the trial court for their
di sposal afresh on nmerits. Second Appeals were filed by the respondent

herein before the H gh Court. The Hi gh Court by reason of the inpugned

j udgrment opined that the said application for amendnent was not

mai ntai nable in view of the proviso appended to Order VI, Rule 17 of the
Code of Civil Procedure (Code). On the said finding not only the order

granting | eave to anend the plaint was set aside, the appeals were also

allowed and the matter was remtted to the first appellate court for its
consi deration afresh in accordance with | aw.

The appellant is, thus, before us.

The short question which arises for consideration is as to whether the
provi so appended to Order VI, Rule 17 of the Code is applicable in the
i nstant case.

Order VI, Rule 17 of the Code reads, thus:

"The Court may at any stage of the proceedi ngs
allow either party to alter or anmend his pleadings
in such manner and on such terns as may be just,
and all such anendnents shall be nade as may be
necessary for the purpose of determ ning the rea
guestions in controversy between the parties."

Provi so appended thereto was added by the Code of Civil Procedure
(Anmendrent) Act, 2002 which cane into force with effect from1.07.2002.
It reads as under:

"Provi ded that no application for amendnment shal
be allowed after the trial has commenced, unl ess
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the Court cones to the conclusion that in spite of
due diligence, the party could not have raised the
matter before the comencenent of trial."

Section 16(2) of the Amendi ng Act of 2002 reads as under:

"16(2) Notwi thstanding that the provisions of this
Act have cone into force or repeal under sub-
section (1) has taken effect, and without prejudice
to the generality of the provisions of section 6 of
the General C auses Act, 1897 \026

(a) * % * %k

(b) the provisions of rules 5, 15, 17 and 18 of
O der VI of the First Schedule as onmitted or, as the
case may be, inserted or substituted by section 16
of the Code of Civil Procedure (Anendrment) Act,

1999 and by section 7 of 'this Act shall not apply to
in respect of any pleading filed before the
comencenent of Section 16 of the Code of G vi
Procedure (Amendnent) Act, 1999 and Section 7

of this Act;"

In view of the said provision there cannot be any doubt whatsoever
that the suit having been filed in the year 1998, proviso to Oder VI, Rule 17
of the Code shall not apply.

The High Court relied upon the said proviso and opi ned that having
regard thereto the plaintiff was obligated to establish that in spite of due
diligence it could not have raised the matter before comrencenment of the
trial of the suit. The H gh Court evidently conmtted an illegality in relying
upon the said provision

The | earned counsel appearing on behal f of the respondent, however,
woul d submit that the application for anendment being bel ated, the same
shoul d not have been entertained.

It is one thing to say that the application for amendment suffers from
delay or laches but it is another thing to say that thereby the defendant was
prejudiced. It is also not a case of the respondent that by reason of such an
amendnent, the relief which could not be granted having regard to the | aw
of limtation has becone available. The court even in such a case is not
power | ess al t hough the question as to whether the relief sought for would be
otherwi se barred by limtation is a relevant factor to deternine the issue.

Thi s aspect of the matter has been considered by this Court in L.J.
Leach and Conpany Ltd. v. Jardine Skinner and Co. [(1957) SCR 438] in
the follow ng termns:

"It is no doubt true that courts would, as a rule,
decline to allow amendnents, if a fresh suit on the
amended clai mwoul d be barred by Iimtation on

the date of the application. But that is a factor to be
taken into account in exercise of the discretion as

t o whet her anendnent shoul d be ordered, and

does not affect the power of the court to order it, if
that is required in the interests of justice\005"

L.J. Leach and Conpany Ltd. (supra) was referred to in Pirgonda
Hongonda Patil v. Kal gonda Shidgonda Patil and Qthers [(1957) SCR 595]
hol di ng:

"\ 005We think that the correct principles were
enunci ated by Batchelor J. in his judgment in the
same case, Vviz., Kisandas Rupchand’ s case, when
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he said at pp. 649-650 : "All anendnents ought to
be al |l owed which satisfy the two conditions (a) of
not working injustice to the other side, and (b) of
bei ng necessary for the purpose of determining the
real questions in controversy between the
parties...... but | refrain fromciting further
authorities, as, in ny opinion, they all |ay down
preci sely the same doctrine. That doctrine, as |
understand it, is that anendnents shoul d be
refused only where the other party cannot be
placed in the sane position as if the pleadi ng had
been originally correct, but the anendnment woul d
cause himan injury which could not be

conpensated in costs. It is nerely a particular case
of this general rule that where a plaintiff seeks to
amend by setting up a fresh claimin respect of a
cause of action which since the institution of the
suit had becone barred by limtation, the

amendnent ‘nmust be refused; to allow it would be

to cause the defendant an injury which could not

be compensated in costs by depriving himof a

good defence to the claim The ultimte test
therefore still remains the same : can the
amendment be all owed w t hout injustice to the

other side, or can/it not ?" Batchelor J. nade these
observations in a case where the claimwas for

di ssol uti on of partnership and accounts, the
plaintiffs alleging that in pursuance of a
partnershi p agreenment they had delivered Rs.

4,001 worth of cloth to the defendants. The

Subordi nate Judge found that the plaintiffs did
deliver the cloth, but came to the conclusionthat
no partnership was created. At the appell ate stage,
the plaintiffs abandoned the plea of partnership
and prayed for |eave to anmend by adding a prayer
for the recovery of Rs. 4,001. At that date the
claimfor the noney was barred by limtation. It
was held that the anendrment was rightly all owed,

as the claimwas not a newclaim"

[ See al so Raj esh Kumar Aggarwal and Others v. KK Mdi and
O hers, (2006) 4 SCC 385, Pankaja and Another v. Yellappa (Dead) By LRs.
and OGthers, (2004) 6 SCC 415, Baldev Singh & Ors. v. Mnohar Singh &
Anr. etc. JT 2006 (7) SC 139, Gajanan Jai ki shan-Joshi-v. Prabhakar
Mohanl al Kal war (1990) 1 SCC 166 and A K. CGupta and Sons v. Danodar
Val | ey Corporation, (1966) 1 SCR 796]

As the High Court has failed to invoke the law as it then existed, we
do not think that it was correct in its view

For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned which is set aside accordingly. The appeal is-allowed and the
matter is remitted to the High Court for consideration of the appeal afresh in
accordance with law. Al contentions of the parties shall, however, remain
open.




