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RAJENDRA BABU, J.

Thi s appeal arises out of an order nade by the National Consuner
Di sput es Redressal Conmission (for short the National Commssion] in
the original petition before it.

The facts leading to this appeal are as foll ows:

In the original petition before the National Conm ssion, the
appel l ant, Ms Saddl er Shoes Pvt. Ltd., acting through their agent Ms
Sheriff Travel and Cargo Service Pvt. Ltd. booked two consignments of
| eat her garments for transportation from Madras to Gdansk in Pol and as
per the two airway bills dated May 11, 1991. According to appellant, the
goods reached the destination at Pol and but the respondents did not
i nformthe consignees about their arrival and did not deliver the goods
to the said consignees; that sone tinme in July 1991, the appellant cane
to know that the consignees were not interested in taking the delivery of
the goods consigned and thereafter they | ocated another purchaser in
Got henbur g, Sweden who was willing to purchase the said goods; that,
therefore, the appellant requested the respondents to redirect the two
consi gnnents to CGot henburg, Sweden; that in spite of repeated requests
the respondents failed to carry out the appellant instructions for re-
routing the goods to Gothenburg, Sweden as a result of which the new
i ntended purchaser cancelled the order resulting in financial |oss and
ot her damages arising as a result of inconvenience, nental anxiety and
worry. On the question of paynent of demurrage charges as clained by
the respondents it was stated that such liability would not have arisen
had the respondents discharged their duty properly. The appell ant
contended that under Paragraph 2.7.1. of the Air Cargo Tariff Rules,
published by the International Air Transport Association, it is the duty of
the carrier to pronptly informthe appellant about the failure of the
consi gnee to take delivery of the goods and in not carrying out the said
duty the respondents had been guilty of negligence which constitutes
deficiency in service. On three grounds it is urged that: (i) Air India had
not informed the consignees at Poland of the arrival of the goods and
deliver the goods to the consignees in Gdansk; (ii) they had not acted on
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the instructions of the appellant to reship the goods and deliver the sane
to the consignee in Sweden, and (iii) Ar India had not pronptly infornmed
the appellant about its difficulty in carrying out the appellants
instructions to reship the goods to Sweden, the respondents had been
wilfully negligent and guilty of deficiency in service and the appell ant
sought for conpensation of Rs. 31.52 | akhs as representing the | oss and
danmage caused to hi munder various heads set out in the conplaint.

Air India contended that their obligation was to carry the
consi gnnent booked by the appellant to a destination specified by them
nanel y, Gdansk in Poland and this obligation had been duly carried out
by them inasmuch as the consignnents involved had safely reached the
Airport, Gdansk in Poland on May 26, 1991. Inasnuch as Air India did
not operate any service to CGdansk in Poland, it had arranged with LOT
Polish Airlines for thetransportati on of the consignnments in question
fromFrankfurt to Gdansk and through themthe consi gnnents were
safely carried to the destinaticon. After the arrival of the consignments in
the said port of destination the Polish Airlines gave a notice of the arriva
of the consignnmentsto the consignees concerned and even though
rem nders were also sent to the consignees there was no response from
them The consignnents, therefore, renai ned undelivered at the Gdansk
Airport. Mich | ater the appellant conveyed a request that the
consi gnnents should be re-routed to Sweden and Air India contacted the
LOT Polish Airlines to ascertain the denmurrage and custons charges that
had to be paid to the Polish authorities at Gdansk Airport since the
goods had renai ned undelivered in the Airport for a long tine. The
appel l ant was al so infornmed that they should make a deposit of a
substantial ampunt in U S. Dollars with Air India to enable it to arrange
for transportation of .the goods from Gdansk to Got henburg. The
appel | ant thereupon offered to nake sonme paynment only in Rupee
currency but they were advised to obtain Reserve Bank of India approva
for accepting the paynent in Indian currency.  The re-transportation
from Gdansk to Gothenburg could not be arranged by Air India because
of the failure on the part of the appellant to obtain the Reserve Bank of
I ndi a approval and deposit the required amount in Rupee currency. In
those circunstances, it is contended that there is no deficiency on their
part.

The National Conmi ssion after inquiry dismissed the conplaint.
On identical facts, two appeals that had been preferred by Air India
agai nst the orders of the State Comm ssion stood allowed while the
appeal s preferred by conpl ai nants before the State Comrissi on stood
di sm ssed

Before us the contention put forward is that the carrier has a
liability to take instructions fromthe consignor in the event ‘of the buyer
declines the goods and that when the buyer had not refused to take
goods, the maxi mumthat could be stated is that there was no delivery;
that even assum ng that there was no refusal in witing but in view of the
long | apse of time the carrier ought to have intinated the shipper on the
expiry of reasonable tine. The appellant, on the basis of interpretation of
Section 12 of the Carriage by Air Act, 1972, contended that the consi gnor
has the control over the disposal of the consignment and this right
ceases only when that of the consignee begins and that, therefore, when
the consignee clainmed no interest in the consignment, the carrier is duty
bound to carry out consignors instructions to divert the consignnment to
new consi gnee.

The National Comm ssion held that the fact that the consignees

had not been inforned about the arrival of the consignments at Gdansk
in Poland is not correct and there was anple evidence put forward by Ar
India and as enunerated in the statenent filed by LOT Polish Airlines,
third respondent before it; that the Polish Airlines had advised the
consi gnee about the arrival of the goods on May 29, 1991 and had
followed it up with rem nders sent on June 11, 1991 and July 19, 1991




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

and thus there was no failure on the part of either Air India or onits
agent LOT Polish Airlines to carry out their obligation to give the
intimation to the consignee about the arrival of their goods at the port of
desti nati on. The consi gnee, however, failed to take delivery of the goods.
Thus the first contention put forward before the National Comi ssion

that Air India was guilty of deficiency in service on the ground of failure
on their part to give intinmation to the consi gnee about the arrival of the
goods has no nerit.

The National Commi ssion also noticed as follows : -

The transaction of the sale of the goods to the consignee in

Gdansk had been effected by the Conpl ai nant by the process of

negoti ati ng the docunents of title to the goods through its Bank in
Madras which is its turn had sent the docunments to its counter

part in Gdansk with instructions to deliver themto the consignee
only on the paynent of the gull anpbunts payable to the consignor

as noted in the docunents. The consi gnor as a prudent

busi nessman to whom substanti al amounts were due in respect of

the goods dispatched to Pol and, would ordinarily have been in
regul ar touch with his banker for ascertaining whether the bills
had been honoured and the anpunt due thereon had been

credited to his account. We are unable to believe and accept as
true the case put forward by the conplainant that they nmade no
inquiries of the said nature and were content to sit back and wait
until sonme day in July, 1991 when they casually canme to know
froma part in Sweden that the consignees were not interested in
taking delivery of ‘the goods. The probability is that, soon after
the consi gnments reached Gdansk in Pol and and the consignee

failed to take delivery thereof, ~the conplainants woul d have come
to know fromtheir banker in Madras that the bills had not been
hououred and hence they woul d have contacted the part in

Sweden in their efforts to find an alternative buyer. We hol d t hat
no | oss of any kind had occurred to the conpl ai nant by reason of
the alleged deficiency in service on the part of Air India to inform
the conpl ai nant about the failure of the consignee in Poland to
take delivery of the two consighnents.

Apart fromstating the law on the matter, it was noticed by the
Nati onal Conmm ssion that the conplainants nerely instructed Air India
to reship the goods, but they had not taken any steps to deposit the
charges for re-transportati on which had to be paid either in foreign
currency or in Rupee currency with the express approval and perni ssion
obtai ned fromthe Reserve Bank of India. On the basis of these facts,
the National Commi ssion held that there was no deficiency of service by
the respondents. Sinmilarly, on the sane basis;, the National Comi'ssion
reversed the findings recorded by the State Comm ssion

In our view, it is unnecessary in these cases to adjudi cate upon the
fine points of law raised in these appeals, such as the consignors rights
and carriers liability. Even proceeding on the basis of the contention
rai sed before us, when the National Conm ssion, as a matter of fact, has
recorded the findings as to the discharge of the liability by the
respondents, we hardly find any nerit in this appeal and, therefore, we
decline to interfere with the same.

The appeal, therefore, stands disnmi ssed. The facts and questions
of law arising in the special |eave petitions are identical to those
consi dered in C. A No.4569/95. Hence SLPs al so stand dism ssed. Leave
to appeal refused. But in the circunstances of the case, there shall be
no order as to costs.
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[ S. RAJENDRA BABU ]

.
[ D.P. MOHAPATRA ]

AUGUST 28, 2001.




