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S.B. SINHA, J
1. Leave granted.

2. A questlon of some inportance as to whether a third party can be
inmpleaded in a suit filed under Order 1 Rule 8 of the Code of Civil Procedure
is involved in this appeal which-arises out of the judgnent and order dated
30t h June, 2005 passed by a Learned Single Judge of the Kerala Hi gh Court

in CRP No. 272 of 2004 dism ssing the revisionapplication filed by the
appel | ant herein chall enging the order dated 17.10.2003 passed by

Addi tional sub Court, Kottayam

3. The basic fact of the natter is not in dispute.

4. Appel l ant herein filed Original Suit No. 364 of 1997 in the Court of
Addi tional Sub Court, Kottayam for declaration of his title and for
possession of the suit property. (A prayer therein was nade for restraining
the defendants who were three in nunber (Respondent Nos. 3 to 5 herein)
frominterfering with his right to enjoy the property by entering upon it or
using it as a pathway as if it was a public pathway.” A purported publication
was al so made in a newspaper purported to be in terns of Order I Rule 10

of the Code of Civil Procedure.

5. Respondent Nos. 3 to 5 herein did not appear in the suit as a result
wher eof, an ex-parte decree was passed on 26.3.1998. An-application for
execution of the said decree was filed. Respondent Nos. 1 and 2 herein in
the said execution case filed five applications, the details whereof are as
under :

. A. No. 965/ 2002- Under Order 9 Rule 13, for

setting aside the exparte decree.

I . A No. 966/ 2002- For Condonation of Del ay

. A No.967/2002- Application for Stay of all the

proceedi ngs in the execution

I . A. No. 968/ 2002- Application filed by the

respondent no.1 for perm ssion

to contest the suit and to add

hinself in the array of parties

as additional defendant No. 1.

| . A. No. 969/ 2002- Application filed by respondent

No. 2 for perm ssion to contest

the suit and for making her as

addi ti onal defendant No. 5.

6. The Executing Court allowed |I.A No. 968 of 2002 and 969 of 2002
i mpl eadi ng respondent Nos. land 2 as defendant No. 5 and 7 in the suit.
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The Revision Application filed thereagai nst has been dism ssed by a Single
Judge of the High Court by reason of the inmpugned judgnent.
7. M. V.J. Francis, |earned counsel appearing on behalf of the appellant,
submitted that a suit, wherein notice under Order | Rule 8 of Code of Civi
Procedure has been issued, could not have been reopened at the instance of
the respondent Nos.1 and 2 herein wi thout allow ng their application for
condonati on of delay and for setting aside the ex parte decree. It was urged
that no case has been nmade out for condonati on of delay as the applications
for setting aside the ex parte decree was filed after nore than four years
fromthe passing thereof.

Respondent Nos. 1 and 2, in any event, it was contended, could not
have represented the panchayat and, thus, the inpugned order is
unsust ai nabl e.

8. M. MT. Ceorge, |learned counsel appearing on behalf of the
respondent, however, woul d support the inpugned judgnent.
9. The suit | and neasuring 450 ft. x 4 ft. starts from Vattachal pady

junction of Manarcadu- Thengana PWD road and ends at

Kuttiyil padyperunpanachi Panchayat road on the east.

Respondent Nos. 1 and 2 were not parties to the suit. They, in their
applicati'ons, inter alia, contended that the appellant and the respondent Nos.
3 to 5 herein -are neighbours and cl ose associates. The suit was a coll usive
one. Leave of the Court ~under Order 1 Rule 8 was obtained on a

m srepresentation.

10. A specific contention was al so raised that plaintiff-petitioner
deliberately and intentionally had not inpleaded the users of the pathway in
the said suit. It was stated that publication of the notice purported to be

under Order 1 Rule 8 CPC was nade is the newspapers which did not have
wide circulation in the locality.

11. The High Court has, inter alia, rel ying upon the decision of the
Madras Hi gh Court in Swam natha Mudali ar vs. Kumaraswam Chettiar

and others [(1923) 44 M.J 282] accepted the said contentions of the
respondent, hol di ng

“I't may be unusual to bring fresh plaintiffs

on the record after a decree has been passed; but

there is authority for doing so under Oder | Rule

10.

Order 1 Rule 8 expressly pernits any person
on whose behalf a representative suit is instituted
to apply to the Court to be brought on the record,
and the words of this rule are not limted, as they
are by Oder 1 Rule 10 by the purpose being
expressed as that of adjudication on the questions
arising in the suit. "

12. The plaint is not before us. The application purported to have been
filed by the applicant under Order 1 Rule 8 is also not before us. On what
basis, the respondent Nos. 3 to 5 were inpleaded in the suit and in which
capacity, thus, is not known.

13. A suit filed in terns of Order 1 Rule 8 should ordinarily be prem sed
on the ground that the defendants represent the parties interested in the suit
Def endants in such a suit, , must be able to represent the public in

general, but no personal decree can be passed agai nst them To what extent

the original defendants were interested in the suit property at |east in respect
of the portion thereof is not known.

14. A litigant nay execute a decree which was obtained for the benefit of
the people of the locality but if he intends to execute a decree which was

obtai ned for his own benefit, those who would be affected thereby should
ordinarily be made parties to the suit. Simlarly, if a village pathway is the
subject matter of the suit on the premise that it is the personal property of the
plaintiff, those who use the said pathway or at |east have | ands adjacent
thereto should ordinarily be inpleaded as parties. In the latter case, like the
present one, applying the legal principles, as noticed herei nbefore, we are of
the opinion that a decree which has been obtained by suppression of fact or

col lusively woul d not be executabl e agai nst those who were not parties to
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the suit.

15. Rel i ance has been placed by M. Francis on Chairman, Tam | Nadu
Housi ng Board, Madras v. T.N. Ganapathy [(1990) 1 SCC 608] wherein the
guestion which arose for consideration centered around the naintainability
of the suit at the instance of the plaintiffs who belonged to the category of
| ow i ncone group agai nst Housi ng Board for a permanent injunction from
demandi ng and cal culating fromthe allottees any additional price, was
answered in the following terns :

"Coming to the relevant circunstances in the

present case, it will be seen that all the allotments

i n Ashok Nagar were made under the same schene

and all the relevant facts are conmon. The basis

of the inpugned demand of ‘the appellant is equally

applicable to all the allottees and the plea of the

plaintiff is available to all. of them The trial court

was, therefore, perfectly right in permtting the

plaintiff to proceed under Order |, Rule 8 of the

Code of Civil Procedure. Nobody in this situation

can conpl ai n of any i nconveni ence or injustice.

On the other hand, the appel l'ant is being saved

from bei ng involved in unnecessary repeated

[itigation."

16. As indicated herei nbefore, we have no idea as to what was the nature
of interest was clained by the Oiginal Defendant No. 1 to 3 (Respondent

Nos. 3 to 5) in the suit land. |In any event, whether the service of notice was
proper woul d al so be the subject matter of an enquiry by the learned tria
court. It has also to be seen as to whether the notice in terns of Order | Rule
10 of the Code was published in a newspaper having a wide circulation in

the locality.

17. In Union of India & Ors. v. DinanathShantaram Karekar & Ors. [1998
(4) SCALE 659], this Court held

"So far as the service of show cause notice is

concerned, it also cannot be treated to have been

served. Service of this notice was sought to be

effected on the respondent by publication in a

newspaper w thout naking any earlier effort to

serve himpersonally by tendering the show cause

notice either through the office peon or by

regi stered post. There is nothing on record to

i ndi cate that the newspaper in which the show

cause notice was published was a popul ar

newspaper which was expected to be read by the

public in general or that it had wide circulation in

the area or locality where the respondent Ilived.

The show cause notice cannot, therefore, in these

ci rcunst ances, be held to have been served on the

respondent. In any case, since the very initiation of

the disciplinary proceedi ngs was bad for the reason

that the charge sheet was not served, al

subsequent steps and stages, including the issuance

of the show cause notice woul d be bad."

In Church of North India v. Lavajibhai Ratanjibhai & O's. [(2005) 10
SCC 760], it was observed
"T71. \005.. bars a suit to enforce a right on behal f of
a public trust. C.NI. got itself registered as a
public trust in the year 1981. A suit evidently was
filed by the plaintiffs in the year 1980 because
C.N.I. was not then entitled to file a suit. It may be
true that the suit was filed under Order 1, Rule 8 of
the Code of Civil Procedure but therein the
guestion as to whether the Appellant herein, being
a registered trust becane entitled to the properties
of Brethren Church could not have been gone into.
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What is prohibited is to enforce a right on behal f of
a public trust. Wien the plaintiffs intended to
enforce a right on behalf of the Appellant, the suit
was evidently not maintainable.”

18. If for the purpose of exami nation of the said question, anongst others,
the executing court has allowed the applications for inpleadnent of the
respondent Nos. 1 and 3 herein as defendant No. 4 and 5, so as to enable
themto press their applications for setting aside the ex-parte decree upon
condonati on of delay; we do not see any reason to interfere therewith in
exerci se of our discretionary jurisdiction under Article 136 of the
Constitution of India.

19. For the reasons above nentioned, there is no nmerit in this application
which is accordingly dismssed with costs. Counsel 's fee assessed at Rs.

10, 000/ - (Rupees ten thousand only).




