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These appeal s -are inter-linked and, therefore, are taken up together for

di sposal. Civil Appeal Nos. 2641 and 2642 of 2000 relate to respondent-

Guj arat Anbuja Cenent Ltd. (in short '‘CGujarat Ambuja’) while Gvil Appea
Nos. 3744-46 of 2000 relate to respondent-Associ ated Cenent Ltd. (in short
“ACC ). The common /question so far as the appeals are concerned |inking the
respondents in the appeals relates to one issue i.e. liability to pay
purchase tax on the royalty paid by the respondents. As other issues are

i nvol ved in Qujarat Anbuja’'s cases, the factual scenario in Cvil Appea
Nos. 2641- 2642 of 2000 needs to be noted in sone detail

Chal l enge in these appeals is to the judgnents rendered by a Division Bench
of the Hi machal Pradesh High Court. Wit Petitions were filed by the
present respondents questioning the action taken by the Sales Tax
Authorities and the revisional orders passed setting aside the orders of
assessnent franed for the assessment years 1995-96 and 1996-97 under the
Central Sales Tax Act, 1956 (in short the ‘Central Act’) and the H nmacha
Pradesh General Sales Tax Act, 1968 (in short the ‘Act’).

So far as the Cujarat Anbuja is concerned, the factual and | egal background
was highlighted in the wit petitions before the H gh Court as foll ows:

It is a public limted Company incorporated under the Companies Act, 1956
inter alia carrying on the business of nanufacture and sal e of cenent under
the nanme and style of "Anbuja Cenent" in the State of H nmachal Pradesh and
that it ranks anongst one of the best nmanaged cenment Conpanies in India. It
had been conferred various prestigious awards for its performance,

pol l'uti on control and managenent including the award in the year 1991 by
the Prime Mnister of India, nanely, ‘National Award for Public Recognition
of Qutstanding Activity for prevention of control. of pollution . It
submitted an application in the year 1989 for setting up a cenent plant in
H machal Pradesh and it was approved by the State Level |ndustrial Projects
and Review Authority (hereinafter referred to as 'IPARA’) in their letter
dated 19.2.1990. It invested nore than Rs.500 crores in setting up the
cenent plant at Darlaghat, Solan District of H machal Pradesh and it is the
| argest investnent nmade by any private entrepreneur so far as the State is
concerned. The said cenent project also had the approval of the Wrld
Bank/ I nternati onal Finance Corporation, Washington, which also financed the
project by way of termloan in addition to the project being nonitored by
the I ndustrial Devel opment Bank of India too. Al these brought substantia
econom ¢ devel opnent in the State.

On 27.3.1991, the Industrial Devel opnent Departnent of H nachal Pradesh
Government issued an incentive schene by their notification notifying the
grant of certain incentives for new as well as already established units in
the State in respect of defernent of paynent of Sales Tax, Electricity Duty
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etc. Wit-petitioner obtained provisional Sales Tax registration fromthe
H machal Pradesh General Sales Tax Departnent on 14.2.1992, which was
extended fromtine to time upto 30.6.1995 before ultimtely being granted
with permanent registration we.f. 11.8.1995, the date on which the
petitioner started its trial production. On 31st July, 1992 the Industries
Department issued another notification introducing the concept of
"Prestigious and Pioneer Industries" by anending suitably the earlier
notification dated 27.3.1991, according to which "Prestigious unit" neant
any new industrial unit, which goes into conmercial production in the State
on or after 1.5.1992 and is registered with the Enpowered Committee

appoi nted under Rule 24 between 1.5.1992 and 31.3.1993, which has a fixed
capital investment of at |east Rs.50 crores and enpl oyed at |east 200
persons on regul ar basis. The Enpowered Committee considered the issue of
grant of registration certificate as Prestigious unit in its neeting held
on 25.11.1992 and decided to grant the sane to Gujarat Anbuja treating it
as a ‘Prestigious Unit’. Consequently, the Director of I|Industries, H macha
Pradesh issued on 13.1.1993 the required registration certificate
registering the petitioner Unit as a ‘Prestigious Unit’. As the production
of the uni't could not be comenced by January 1995, which was one of the
stipul ated condi tions, taking into account the substantial progress made by
the Company, the Industries Department by its letter dated 28.1.1995
approved the grant of further extension initially till 30.6.1995 and
thereafter upto 30.9.1995 by their letters dated 28.1.1995 and 30. 6. 1995.
On 1.12.1994, the Industries Departnment made further anendnents to the
notification dated '27.3.1991 and 31.7.1992, and brought into existence the
concept of ‘Prestigious Cenent Unit’, according to which the unit nust go
into comercial production after 1.5.1992 and registered with the Enmpowered
Commi ttee under Rule 24 between 1.5:1992 and 31.3.1995. By the said
amendment, it was also notified that such unit’ should have a fixed capita
of Rs.50 crores and enploy at |east 200 persons on regular basis. It is to
be noted that by Notifications dated 27.3.1991 and 31.7.1992 Rules were
notified. They were called Revised Rul es regarding grant of Incentives to
Industrial Units in H machal Pradesh, 1991 (in short ‘1991 Rules’) and
Revi sed (Anendnment) Rul es regardi ng grant of Incentives to Industrial Units
in H machal Pradesh, 1992 (in short ‘1992 Rules’). The Revised Rules were
further amended by notifications dated 1.12.1994 and 6.7.1995 and these
anmended Rul es were call ed Revised (Arendnent 1) Rul'es regardi ng grant of
Incentives to Industrial Units in H nmachal Pradesh, 1994 (in short ‘1994
Rul es’) and Revised (Amendnent-111) Rules regarding grant of I'ncentives to
Industrial Units in H machal Pradesh, 1995 (in short ‘1995 Rules’). The
1991 Rules, as the notification of 27.3.1991 shows, were nade after
supersession of Rules-|1 dated 4.10.1976, Rules 9-4/73-Sl-1V dated
14.5.1980, No.10-27/71-SI dated 28.8.1984 and No.9-4/73-V dated 5.1.1985.

In the light of all these, the Excise and Taxation Departnent issued a
notification dated 31.12.1994 to grant exenption from paynent of Sales Tax
to pioneer industries, bifurcated in different categories with effect from
the date of their commercial production against the periods as enunerated
in the notification, which was further anended on 27.3.1995 introduci ng
para 1(a) and 1(b). On 6.7.1995, the Departnent of Industries again anended
Rule 27(1) regarding the grant of incentive to Prestigious Cenment Units
noti fying that sales tax exenption/defernent under both Central Tax and

H machal Pradesh General Sal es Tax shall be available for a period of 12, 9
and 7 years in respect of category A B and C bl ocks, respectively, to new
Prestigious Cenent Units excluding fromits purview the only existing
cenent unit, as per which the eligible cenent units were those, which had
cone into comrercial production within the State of Hi nmachal Pradesh on or
after 1.5.1992.

On 11.8.1995, CGujarat Anbuja started trial production and on 26.9.1995
regul ar comrercial production was started. This entitled the Conpany to
exenption from Sales Tax in terns of the notifications referred to supra. A
formal certificate was also issued by the Departnment of |ndustries on
24.1.1996 specifying the conmencenent of the conmercial production on
26.9.1995 confirmng at the sane tinme about the investnent of about Rupees
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391 crores and enpl oynent of 353 persons on regul ar basis. Sales tax due
was paid to the Departnment for the intervening period from11.8.1995 to
25.9.1995. The Excise and Taxati on Departnent issued an anmendnent on
30.1.1996 to the earlier notification dated 31.12.1994 and introduced para
1(C) which was published in the Oficial Gazette on 6.2.1996, whereunder
the State Governnent had specifically given exenption to Gujarat Anbuja
from paynent of sales tax subject to the fulfilnment of certain conditions
enunerated in the notification being a conpany classified and placed in the
category of industrial Block ‘B in ternms of which it was shown to be
eligible to avail of the concession of exenption for 108 nmonths (9 years).

Since the unit was already registered as a ‘Prestigious unit’ on 13.1.1993
in accordance with the notification issued by the State Governnent on
31.7.1992 by the Enpowered Committee in its nmeeting held on 25.11.1992 and
i nasmuch as the requirenents of the ‘Prestigious Unit’ and the ‘Prestigious
Cenent Unit’ were absol utely one and the sane, unit was nentioned and
referred to in thenotification dated 30.1.1996 and a fornmal declaration
was al so made by the Industries Department on 2.2.1996 decl aring the
petitioner to be a ‘Prestigious Cenent Industrial Unit’ keeping in viewthe
satisfaction of all the requisite eligibility criteria. The unit fulfilled
all the conditions as required under Rule 2(rrr), as nmentioned in the
notification dated 6.7.1995 as well as 30.1.1996 issued by the Industries
Department as al so the Excise and Taxation Departnent of the State
CGovernment having regard to the fact that the unit has cone into conmercia
production after 1.,3.1992, that it was registered with the Enpowered
Conmittee as a ‘Prestigious Unit’ on 13.1.1993, that it has al ready nade

i nvest ment of nore than Rupees 50 crores and had al so enpl oyed nore than
200 persons on regul ar basis. The Director of Industries has issued a
certificate in formSTH 111 on 15.2:1996 certifying that the unit had been
regi stered as a ‘Prestigious Cenment Industrial Unit’ with the Empowered
Conmittee, pursuant to which an application was made to the Excise and
Taxation Departnment for the grant of exenption certificate in STHII before
the assessing authority and thereupon on 11.6.1996, the prescribed
authority after due enquiry issueda certificate of exenption in form STH
Il for the period from30.1.1996 to 31.3.1996 and the sane was extended
further fromtime to time upto 31.3.1998.

On 14.3.1997, the Assessing Authority passed an order of assessment for the
assessment year 1995-96 and granted exenption w. e.f. 30.1.1996. Aggrieved
by a portion of the order, CGujarat Anbuja filed an appeal before the
Addi ti onal Excise and Taxation Comm ssioner/Appellate Authority on the
ground that the exenption should have been allowed fromthe date of
conmmencenent of the commercial production, nanmely, 26.9.1995 and not from
30.1.1996, the date of issuance of exenption notification. On 27.5.1997,
the Sal es Tax Departnent passed an order of assessnent for the year 1995-96
granting exenption from payment of the sales tax w e.f. 6.2.1996, which is
the date on which the notification was actually published instead of from
30.1.1996 with reference to which it was granted earlier. Once again, in
respect of this order also, an appeal was filed before the Additiona

Exci se and Taxati on Comm ssi oner/ Appel l ate Authority chall enging the sane
on the ground that the exenption should have been granted fromthe date of
conmencemnent of the comercial production, nanmely, 26.9.1995 and not as is
sought to be given by the authorities concerned. For the assessnent year
1996-97, the Assessing Authority passed an order dated 24.10.1997 after
considering all the relevant material on record granting exenption fromthe
paynment of sal es tax.

While matter stood thus, according to the respondents on 24.3.1998 when two
political parties fornmed a Coalition Government in the State of Hi macha
Pradesh, the Excise and Taxation M nister, who belonged to a politica

party and the |l eaders of that party started issuing nunber of statenents
agai nst the respondent-conpany by prejudging the issue and questioning its
entitlenent for exenption under the Incentive Scheme announced. These
statenments in the shape of press cuttings were annexed to the wit

petition. It was contended that on account of such extraneous reasons and
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i nfluence and with ulterior notive, action was initiated by the
Conmi ssi oner of Sales Tax without any justification in law and in an
arbitrary manner proposing to revise the orders passed by the Assessing

of ficer in exercise of the powers conferred under Section 31(1) of the Act
and for that purpose on 29.4.1998 issued a show cause notice calling upon
the respondents to show cause as to why the exenption granted cannot be
revoked on the ground that the declaration of the petitioner as a
"Prestigious Cenent Unit" within the nmeaning of para 1(C) of the
notification was not correct for the reasons set out in the said notice. It
was al so proposed to revoke STE-11. On 4.5.1998, the revisional authority

i ssued three other show cause notices being Revision Nos. 2, 3 and 4, both
under the Central Act for the year 1995-96 and Act for the year 1996-97 and
the Central Act for the year 1996-97 questioning the legality and propriety
of the earlier assessnent orders granting exenption on the ground that the
petitioner was not a Prestigious Cenment Unit within the nmeaning of para
1(C) of the notification dated 31.12.1994 and, therefore, was not entitled
to any exenmption from Sal'es Tax either under the State Act or the Centra
Act. It was alsoindicated in the show cause notices about the non-paynment
of the tax payabl e under Section 5A of the Act. As a sequel of the said
notices i'ssued by the revisional authority, the assessing authority also

i ssued show cause notice proposing to withdraw the exenption accorded
earlier in formSTE-11 for the assessnment year 1997-98 on sinilar grounds
as were assigned by the revisional authority in its notices, calling upon
the respondent-conmpany to appear before the said authority on 18.6.1998. So
far as the two appeals filed by the petitioners before the Additiona
Conmi ssi oner (Appeal s) agai nst the assessnent orders dated 14.3.1997 and
27.5.1995 for the assessment year 1995-96 are concerned, the appellate
authority by its order dated 3.10.1998 and 9.10.1998 respectively dism ssed
the appeal s uphol di ng the assessnent franmed by the Assessing O ficer and
endorsed the view that the assessee was entitled to exenption from paynent
of sales tax with effect from®6.2.1996, the date of publication of the
notification only and not fromthe date of comrencenent of commercia
production, nanely, 26.9.1995. In thelight of the replies filed in
response to the notices issued by the revisional authority, the respondent
requested the Assessing Authority to adjourn the proceedings relating to
the assessment year 1997-98, but on-1.12.1998, the Sales Tax O ficer passed
an order withdrawi ng the exenption earlier granted and directed the
assessee to pay the Sales Tax to the tune of Rs.18.50 crores under the Act
as well as the Central Act. It is stated that since para 1(C) of the
notification dated 30.1.1996 published on 6.2.1996 prohibited by virtue of
Clause 5 therein the assessee fromcharging tax on the sale of cenent

manuf actured in the new unit and any col [ ection of the sales tax would have
exposed to penal consequences under Section 35 of the Act, the assessee had
not actually collected any sales tax at all and in spite of all these, it
was bei ng made to pay huge amount, which is an illegal demand on-account of
the arbitrary, illegal and nmala fide nature of the action initiated by the
authorities. Against the order of the Sales Tax Oficer dated 1.12.1998, an
appeal was filed before the Additional Excise and Taxation Comni ssioner

H machal Pradesh. The Assessing Authority in the neantinme issued a notice
dated 4.1.1999 for the assessnment year 1997-98 calling upon the assessee to
pay sales tax in a sumof Rs.18.50 crores under both the Act as well as
Central Act, stipulating coercive action under Section 14(8) of the Act, in
default thereof. In spite of the representati ons nmade before the Appellate
Authority, the assessee was directed to nake an initial deposit of Rs.1.50
crores before the appeal filed could be heard on nerit. Appeals were filed
bef ore the Finance Conmi ssioner against the orders passed by the Appellate
Aut hority dated 3.10.1998 and 6.10.1998, which are said to be pending. Even
in spite of all these, the Assessing Authority issued another show cause
notice dated 9.2.1999 calling upon the assessee to pay a sumof Rs.5.50
crores excluding interest and penalty towards the liability of sales tax
for the period fromApril 1998 to Decenber 1998. In the nmeantine, the

revi sional authority has issued four nore notices being Revision Nos. 7, 8,
9, 10 under the Act as well as Central Act for the years 1992-93 to 1995-96
al l eging that the orders passed by the Assessing Authority for those

peri ods are neither |egal nor proper and calling upon the assessee to show
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cause as to why penalty for the assessnent year from 1992-93 to 1995-96
equi valent to one and half tinme of the tax that would have been payabl e on
purchase of materials should not be levied in view of the fact that the
provi sional registration certificate under the Act expired on 30.6.1995 and
regul ar registration certificate was only obtained on 11.8.1995. (On
8.2.1999, the revisional authority cancelled and annul |l ed the exenption
certificate issued in formSTE-Il with retrospective effect and held that
the assessee-conmpany was |liable to pay tax under both the Central Act and
the Act in addition to its liability to pay the purchase tax under Section
5A of the State Act on the linmestone extracted. The Revi sional Authority
was of the view that the respondents were not entitled to any exenption as
they did not fulfil the requisite conditions. Additionally it was held that
there was no conpliance with the statutory requirenents which was a
condition precedent for grant of benefit. That was treated to be an
addi ti onal ground for holding that the respondent was not entitled to any
benefit. Reference was nade to certain defective ‘C Forns’ to highlight as
to how the assessee had failed to conmply with the requirenents for
entitlenent of the benefits. Accordingly, the Revisional Authority directed
fastening of additional tax liability. Apprehending that the Appellate

Aut hority, which is only subordinate to the revisional authority is likely
to foll ow the view expressed by the revisional authority and the renmedy of
appeal would be nerely an enpty formality in view of the order of the

revi sional authority, the wit petitions were filed. The H gh Court all owed
the wit petitions by the inpugned judgnent and quashed the orders of the
Sal es Tax authorities; inter alia, holding as foll ows:

"So long as the petitioners satisfiedthe eligibility criteria prescribed
in the Revised Incentive Rules, as anended fromtime to time, he would be
entitled to the benefits and incentives extended under the Rules and the
statutory notification is not a must or an essential pre-requisite for the
petitioners to assert/enforce such rights. The statutory notifications

i ssued under the relevant taxing enactnents only go to ratify and accord
statutory recognition also to what was originally, planned and procl ai med
as a policy decision and guidelines. Viewed thus, the petitioners would in
our view be entitled to the benefit of the incentives fromthe date of
conmmencemnent of commercial production on 26.9.1995. As held in State of

Bi har and Ors. v. Suprabhat Steel (Ltd. and Os., [1991] 1 SCC 31, it would
not be perm ssible for even the State Governnent to override or negate the
i ncentives and benefits which may industrial unit woul'd be otherw se
entitled to under the Incentive policy, proclainmed by the Governnent
itself."

Additionally, it was held that the | evy of purchase tax on the royalty paid
is not |egally sustainable.

The High Court held that the approach of the authorities was clearly
erroneous, on a ms-reading of the various Notifications and keeping out of
consi deration certain relevant materials. Particular reference was nade to
the Registration Certificate dated 13th January, 1993 i ssued by the
Enpowered Comittee. Taking note of the fact that the notifications were

i ssued by promul gating rules, the H gh Court was of the view that they are
to be considered in the background of Section 42 of the Act. The enphasis
on defects in ‘C forms was held to be clearly without any basis, and the
sane was held to be totally insignificant for the purpose of denying
benefits in terns of the policy of the State to encourage setting up of
cement industries.

In ACC s case the High Court followed the view expressed in Qujarat
Anbuj a’s case relating to |l evy of purchase tax on royalty paid. Hi gh
Court’s judgnents are assailed in these appeals on various grounds.

Firstly, it is subnmtted that the H gh Court should not have entertained
the wit petitions under Article 226 of the Constitution of India, 1950 (in
short the ‘Constitution’) when alternative renmedy was avail abl e under the
Central Act and the State Sales Tax Act, if the respondents were aggrieved
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by the revisional orders. Several factual controversies were involved and
the H gh Court was not justified in holding that no factual controversy was
i nvol ved. Wether the exenptions clainmed were available in the factua
background needed factual adjudication and, therefore, the Hi gh Court
shoul d not have entertained the wit petition

Further subm ssion of appellant-State is that benefits were not avail able
to respondent No. 1- Conpany as the requisite conditions were not fulfilled.
Firstly, it was not a new industrial unit registered with the Enpowered
Conmittee appointed in accordance with Rule 24 between Ist My 1992 and
31st March, 1995 and had not gone into the commercial production on or
after 1st May 1992. It was also submitted that various provisions of the
Act and the Central Act were not conplied with, as would be evident from
the fact that the requisite declaration forns were not submtted and/or
forns submitted were defective. That being so, the H gh Court was not
justified in interfering with the revisional orders passed. There was no
evi dence before the revisional authority that respondent No.1-Conpany was
regi stered with the Enpowered Committee on 13th January, 1993. This did not
forma part of the revisional record and obviously was not considered by
the revisional authority. That being so, the Hi gh Court should not have
taken the same into account. It was also pointed out that nerely because
certain defective fornms were filed that cannot be taken as conpliance with
the statutory requirenent of filing the declaration forns within the
stipulated time. In any event, purchase tax on royalty had not been paid
and, therefore, that also anpbunted to violation of the conditions

sti pul at ed.

It is submitted that the H gh Court confused between Prestigious Units and
Prestigi ous Cement Units. The question of declaring the respondent-assessee
as a Prestigious Cenent Unit didnot arise till it had started comercia
production. The Notifications clearly show that at different points of tine
either no benefit was granted to cenent industries or such industry was
entitled to only defernent of paynent of sales tax and not exenption. The
respondent - assessee had failed to show as to under what provision the rules
referred to in the Notifications were franed. According to | earned counse
for the appellant the expression "Rul es" has been | oosely used in the
Notifications and in the real sense the Notifications contained policy

deci sions which as the Notifications clearly indicated were not enforceable
in any Court of |aw having been granted at the discretion of the State
Government. It was subnmitted that the defective declaration forns (Form
‘C) clearly indicated that the respondent-assessee had not conplied with
the various Statutes, Rules and Notifications. The sine qua non for grant

of benefits was not conplied with. Therefore, the Revisional Authority was
justified in holding that respondent-assessee was not entitled to any
benefit.

In response, |earned counsel for the respondents submitted that the

revi sional authority had clearly acted w thout jurisdiction. There was
really no factual dispute involved and in essence the challenge related to
the question whether on a bare reading of the concerned

Noti fi cati ons/ Governnent Orders the exenptions clained by the wit
petitioners were originally allowed. The conpetent authority had considered
the rel evant aspects and the benefits had been granted. They shoul d not
have been wi thdrawn by the revisional authority in the manner done. It was
clearly indicated in the wit petitions as to why the avail able statutory
renmedi es woul d have an exercise in futility. It was clearly nentioned and
substantiated by naterials as to why the wit petitioners had becone
victims of a political vendetta. The political parties and persons who had
| et 1 oose a snear canpaign against the wit petitioners were in power and
the subordinate authorities would have been in no position to give justice
to the wit petitioners contrary to their dictates. The authorities
recorded concl usi ons which clearly show the bias and preconcei ved notions.
The concl usi ons were pre-deternined. In that background, the wit petitions
were filed and were entertained. The H gh Court has elaborately dealt with
every rel evant aspect and it has not been shown as to how the High Court’s
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judgrments suffer fromany infirmty. Further, this Court should not
interfere since the High Court had entertained wit petitions indicating
reasons why the wit petitions were entertai ned when alternative renmedy was
avai | abl e.

Stand of the respondents on the other issues was to the effect that the
submi ssions of the appellants do not carry any wei ght and have been made
over| ooki ng the factual and | egal position. The subm ssions conpletely
overl|l ook the essence of the notifications and are based on m sreadi ng them

We shall first deal with the plea regarding alternative renedy as rai sed by
the appell ant-State. Except for a period when Article 226 was anended by
the Constitution (42nd Anendrent) Act, 1976, the power relating to
alternative renmedy has been considered to be a rule of self inposed
[imtation. It is essentially a rule of policy, convenience and discretion
and never a rule of law Despite the existence of an alternative renmedy it
is within the jurisdiction of discretion of the Hi gh Court to grant relief
under Article 226 of the Constitution. At the same time, it cannot be | ost
sight of that though the matter ' relating to an alternative renedy has
nothing to do with the jurisdiction of the case, nornally the H gh Court
should not interfere if there is an adequate efficaci ous alternative
renmedy. |If sonebody approaches the High Court without availing the
alternative renedy provided the H gh Court should ensure that he has nmde
out a strong case or that there exi st good grounds to invoke the

extraordi nary jurisdiction.

Constitution Benches of this Court in"K-S. Rashid and Sons v. Incone Tax

I nvestigati on Conmmssion and O's., ALR (1954) SC 207; Sangram Si ngh v.

El ection Tribunal, Kotah and Ors., AR (1955) SC 425; Union of India v.
T.R Varma, AR (1957) SC 882; State of U P.and Os. v. Mhanmad Nooh, AIR
(1958) SC 86 and Ms K. S. Venkataraman and Co. (P) Ltd. v. State of Madras,
AR (1966) SC 1089, held that Article 226 of the Constitution confers on
all the High Courts a very wide powerin the matter of issuing wits.
However, the renedy of wit is an absolutely discretionary remedy and the
H gh Court has always the discretion to refuse to grant any wit if it is
satisfied that the aggrieved party can have an adequate or suitable relief
el sewhere. The Court, in extraordinary circunstances, nay exercise the
power if it conmes to the conclusion that there has been a breach of
principles of natural justice or procedure required for decision has not
been adopt ed.

Anot her Constitution Bench of this Court in State of Madhya Pradesh and
Anr. v. Bhailal Bhai etc.etc., AIR (1964) SC 1006, held that the renedy
provided in a wit jurisdiction is not intended to supersede conpletely the
nodes of obtaining relief by an action in a civil court or to deny defence
legitimately open in such actions. The power to give relief under Article
226 of the Constitution is a discretionary power. Simlar view has been re-
iterated in N.T. Veluswam Thevar v. G Raja Nainar and Os., AR (1959) SC
422; Municipal Council, Khurai and Anr. v. Kamal Kumar and Anr., AR (1965)
SC 1321; Siliguri Municipality and Ors. v. Anal endu Das and Os., AR
(1984) SC 653; S. T. Muthusami v. K Natarajan and Ors., AR (1988) SC 616;
RS RT.C and Anr. v. Krishna Kant and Os., AR (1995) SC 1715; Keral a
State Electricity Board and Anr. v. Kurien E. Kalathil ‘and Ors., AR (2000)
SC 2573; A. Venkat asubbi ah Naidu v. S. Chellappan and O's., [2000] 7 SCC
695; and L.L. Sudhakar Reddy and Ors. v. State of Andhra Pradesh and O's.,

[ 2001] 6 SCC 634; Shri Sant Sadguru Janardan Swami (Mingiri Mharaj)
Sahakari Dugdha U padak Sanstha and Anr. v. State of Maharashtra and O's.,

[ 2001] 8 SCC 509; Pratap Singh and Anr. v. State of Haryana, [2002] 7 SCC
484 and G K. N. Driveshafts (India) Ltd. v. Income Tax Oficer and Os.,
[2003] 1 scC 72.

In Harbans Lal Sahnia v. Indian G| Corporation Ltd., [2003] 2 SCC 107,
this Court held that the rule of exclusion of wit jurisdiction by
availability of alternative renedy is a rule of discretion and not one of
conpul sion and the Court nust consider the pros and cons of the case and
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then may interfere if it comes to the conclusion that the petitioner seeks
enforcenent of any of the fundanental rights; where there is failure of
principles of natural justice or where the orders or proceedings are wholly
wi thout jurisdiction or the vires of an Act is chall enged.

In G Veerappa Pillai v. Raman and Raman Ltd., AIR (1952) SC 192; Assistant
Col l ector of Central Excise v. Dunlop India Ltd., AIR (1985) SC 330;
Ranendra Ki shore Biswas v. State of Tripura, AR (1999) SC 294; Shivgonda
Anna Patil and Ors. v. State of Maharashtra and Os., AR (1999) SC 2281,
C.A Abrahamv. |.T.0O Kottayamand Os., AR (1961) SC 609; Titaghur Paper
MIlls Co. Ltd. v. State of Orissa and Anr., AIR (1983) SC 603; H. B. Gandhi
v. Ms CGopinath and Sons, [1992] Suppl. 2 SCC 312; Whirl pool Corporation v.
Regi strar of Trade Marks ‘and O's., AIR (1999) SC 22; Tin Plate Co. of India
Ltd. v. State of Bihar and Os., AR (1999) SC 74; Sheela Devi v. Jaspa

Si ngh, [1999] 1 SCC 209 and Punjab National Bank v. O C. Krishnan and Os.
[ 2001] 6 SCC 569, this Court held that where hierarchy of appeals is

provi ded by the statute, party nust exhaust the statutory renedi es before
resorting to wit jurisdiction.

If, as was noted in Ram and Shyam Co. v. State of Haryana and Ors. AR
(1985) SC 1147 the appeal i's from"Caeser to Caeser’s wife" the existence
of alternative renedy would be a nirage and an exercise in futility. In the
instant case the wit petitioners had indicated the reasons as to why they
thought that the alternative renmedy woul d not be efficaci ous. Though the

Hi gh Court did not go into that plea relating to bias in detail, yet it
felt that alternative renedy would not be a bar to entertain the wit
petition. Since the Hi gh Court has elaborately dealt with the question as
to why the statutory remedy avail abl e was not efficacious, it would not be
proper for this Court to consider the question again. Wen the H gh Court
had entertained a wit petition notw thstanding existence of an alternative
remedy this Court while dealing with the matter in an appeal shoul d not
permt the question to be raised unless the H'gh Court’s reasoning for
entertaining the wit petition is found to be pal pably unsound and
irrational. Simlar view was expressed by this Court in First Income-Tax
Oficer, Salemv. Ms. Short Brothers (P) Ltd., [1966] 3 SCR 84 and State
of UP. and Os. v. Ms. Indian Hune Pipe Co. Ltd., [1977] 2 SCC 724. That
bei ng the position, we do not consider the Hi gh Court’s judgnent to be

vul nerabl e on the ground that alternative remedy was not availed. There are
two well recognized exceptions to the doctrine of exhaustion of statutory
renedies. First is when the proceedings are taken before the forumunder a
provision of law which is ultra vires, it is opento a party aggrieved
thereby to nove the Hi gh Court for quashing the proceedings on the ground
that they are inconpetent without a party being obliged to wait until those
proceedings run their full course. Secondly, the doctrine has no
applicati on when the inpugned order has been made in violation of the
principles of natural justice. W rmay add that where the proceedings itself
are an abuse of process of law the H gh Court in an appropriate case can
entertain a wit petition.

Where under a statute there is an allegation of infringenent of fundanenta
rights or when on the undi sputed facts the taxing authorities are shown to
have assumed jurisdiction which they do not possess can be the grounds on
which the wit petitions can be entertained. But normally, the H gh Court
shoul d not entertain wit petitions unless it is shown that there is
sonething nore in a case, sonething going to the root of the jurisdiction
of the officer, something which would show that it would be a case of

pal pabl e injustice to the wit petitioner to force himto adopt the
renmedi es provided by the statute. It was noted by this Court in L. Hirday
Narain v. Income Tax Oficer, Bareilly, AIR (1971) SC 33 that if the High
Court had entertained a petition despite availability of alternative renedy
and heard the parties on nerits it would be ordinarily unjustifiable for
the Hi gh Court to dism ss the sane on the ground of non exhaustion of
statutory renedi es; unless the Hi gh Court finds that factual disputes are
invol ved and it would not be desirable to deal with themin a wit
petition.
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At this juncture, it would be appropriate to take note of the few
expressions in Reg v. Hillington, London Borough Council, (1974) 1 QB 720
whi ch seens to bring out well the position. Lord Wdgery, C.J. stated in
this case:

"I't has always been a principle that certiorari will go only where there is
no other equally effective and conveni ent renedy..."

The statutory system of appeals is nore effective and nore conveni ent than
application for certiorari and the principal reason why it nmay prove itself
nore conveni ent and nore effective is that an appeal to (say) the Secretary
of State can be disposed of at one hearing whether the issue between them
is a nmtter of law or fact or policy or opinion or a conbination of sone or
all of these ........ wher eas of course an appeal for certiorari is limted
to cases where the issue is a matter of law and then only it is a matter of
| aw appearing on the face of the order."

"An application for certiorari has however this advantage that it is
speedi er ‘and cheaper than the other nmethods and in a proper case therefore
it my well beright to allowit to be used..... | woul d, however, define a
proper case as being one where the decision in question is liable to be
upset as a matter of law because on its face it is clearly made without
jurisdiction or in consequence of an error of |aw "

After all the above discussion, the fol l'owing observations of Roskill L.J.
in Hanson v. Church Conmm ssioner, (1978) B 823 nmay not be wel cormed but it
shoul d not be forgotten al so:

"There are a nunber of shoals and very little safe water in the unchartered
seas which divide the I'ine between prerogative orders and statutory
appeal s, and | do not propose to plungeinto those seas...."

Therefore, the plea that the Hi gh Court should not have entertained the
wit petition is wi thout any nerit and deserves rejection

Though | earned counsel for appellant-State urged that certificate show ng
that respondent No. 1- Company was registered with the Enpowered Comittee on
13t h January, 1993 shoul d not have been considered on'the ground that
Revi si onal authority had not dealt with the same while dealing with the
case of respondent-conpany, it is not disputed that the registration was
within the know edge of the appellants. In fact the certificate was a part
of the record before the Hi gh Court. The registrationwth the Enmpowered
Conmittee on 13.1.1993 therefore establishes that the respondent No. 1-
conpany was registered with the Enpowered Committee within the period
prescribed in the incentive notification. The appel lant-State i'ssued a
Notification through the Departnent of Industries in the name of the
CGovernor on 27.3.1991. The Notification notified rules for grant of revised
incentives to industrial units and the rules were to be operative from 1st
April 1991 which was referred to as the appointed date. Under the said
Notification new industrial units were eligible for grant of incentives as
detailed in the Notification. According to this Notification new industria
unit neans "any industrial unit |located in the State of Hi machal Pradesh
whi ch commences production on or after the appointed date". The new

i ndustrial units were to be granted various benefits including centra

sal es tax concession. But no concession under the State Act was avail abl e
to a cement unit as cenment was in the negative list nentioned in the
Annexure |11 to the Notification. By Notification dated 31st July, 1992 the
earlier Notification dated 27.3.1991 was anmended. |In other words, the rules
contained in the Notification were anended. By the subsequent Notification
certain categories of units were taken out of the negative list. Cenent was
one of such units. Resultantly, in terns of the Notification dated 31st
July, 1992 the cenent units becane eligible for exenption as provided in
various incentives notifications. A significant change was al so made by the
Notification to the effect that the concept of "Prestigious cenment unit"
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was i ntroduced. Subject to fulfillnent of certain conditions a prestigious
unit was eligible for both sales tax exenption and defernent. The
conditions are as foll ows:

(i) The unit must be registered with the Enmpowered Commttee as a new
i ndustrial unit between Ist My 1992 and 31st March, 1993.

(ii) The new industrial unit nmust go into comrercial production on or after
1st May 1992.

(iii) The said unit nust have a fixed capital investnent of Rs.50 crores.

(iv) A newindustrial unit rmust enploy at |east 200 persons on a regul ar
basi s.

Rule 24 (of 31st July, 1992 Notification) spelt out the constitution and
function of the Enpowered Committee. It also spelt out the procedure for
setting up of a prestigious unit. Under Rule 24.4 applications for setting
up of a prestigious unit were to be nade to the Director of Industries who
was then to put those for consideration of the Commttee. One of the
menbers of the Committee was the Excise and Taxation Comm ssioner. The
menber - secretary of the Conmittee was the Secretary of Industries
Department. Finality was attached to the decision of the Empowered
Conmittee in terms of Rule 24. The Enpowered Committee was to stipulate the
commencenent date of the Unit. To put it differently, it was open to the
Enpowered Comittee to register a unit prior to its going into the
conmer ci al production. This position is abundantly clear fromthe
stipulation in the Rule itself that the Enmpowered Committee in certain
cases could extend the outer limt of the period for going into comercia
producti on, where 80%of the project had been conpl eted. As noted above, on
13. 1. 1993 the proposed unit of respondent No.1-Conpany for the manufacture
of Portland cenment was registered with the Enpowered Conmittee subject to
certain conditions. It was stipulated that the unit was to comrence
production | atest by January, 1995.  Changes were introduced by the
Notification dated 1st Decemnber, 1994 vis-a-vis earlier Notification dated
27th March, 1991 and 31st July, 1992. By this notification, the concept of
"prestigious cenent unit" was introduced. A unit to 'be eligible as a
‘prestigious cenent unit’ was to fulfil the foll owing conditions:

(i) Must be a new industrial unit registered with the Enpowered Comittee
appoi nted in accordance with Rule 24 between 1st May 1992 and 31st March
1995.

(ii) The new industrial unit nmust go into comrercial production on or after
1st May 1992.

(iii) The new unit rmust have a fixed capital investnent of Rs.50 crores.
(iv) The new unit must enploy at |east 200 persons on-a regul ar basis.

After coming into force of the new definition of "prestigious cenent
industrial unit" the Director of I|Industries extended the date for
comencemnent of commercial production upto 30th June, 1995 and subsequently
upto 30t h Septenber, 1995.

Stand of the appellant-State is that even if there was a registration with
the Enpowered Committee on 13.1.1993, the sane was of no consequence after
the new definition of "prestigious cenent industrial unit" was introduced.
We find no substance in this subnission of |earned counsel because of
several reasons. Firstly, there was nothing in the Notification dated 1st
Decenber, 1994 which required that those units which had obtained

regi stration between 1st My, 1992 and 1st Decenber, 1994 were required
once again to seek registration as a "prestigious cenment unit". Had it been
so there was no question of extending the validity of the registration
certificate dated 13.1.1993 after promrul gation of Notification dated 1st
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Decenber, 1994. In fact the final extension granted was upto 30th

Sept enber, 1995 and there is no dispute that respondent No. 1l-conpany
conmenced its production on 25th Septenber, 1995. Para 27 of the
Notification dated 1st Decenber, 1994 provided that prestigious cenment unit
was entitled to defernent of sales tax as well as from exenpti on of paynent
the electricity duty. On 31st Decenber, 1994 the State Government issued a
Notification under Section 42 of the Act which granted sal es tax exenption
for pioneer industries fromthe date of commrercial production. On 6th July,
1995 the Governor of H nmachal Pradesh issued another Notification anending
the revised rules of 27th March, 1991 regardi ng grant of incentives to
industrial units. By this Notification incentives of sales tax

def erment / exenption were restored to cement units. On 30th January, 1996
Exenption Notifications under Section 8(5) of the Central Act and Section
42(1) of the Act were issued by the Governor of H nachal Pradesh. In this
Notification, the respondent No.1l-Conpany was expressly named as a
prestigi ous cenment industrial unit that would be eligible for the benefit.
This Notification also indicated that the respondent No.1l-Conmpany was
eligible for sales tax exenmption for a period of 9 years. It is to be noted
that the respondent No.1-conpany was registered as a deal er on 11th August,
1995 under the Act and a certificate in Form STE-I11l had been issued by the
Director of Industries. Wen respondent No.1 applied in Form STE-1,
exenption certificate in FormSTE-11 had been granted by the prescribed
authority. The deni al “of benefit contenpl ated under clause (3) of the
Notification related to a finding about evasion of tax either under the Act
or the Central Act,

On 28.1.1995 the Director of Industries extended the date of conmencenent
of Commercial production till 30th June, 1995 keeping in view the progress
of the plant. The same was further extended up to 30th Septenber, 1995
keeping in view the progress of the plant by order dated 30th June, 1995.
By Notification dated 6.7.1995 incentives of sales tax defernent/exenption
were restored to cenent units. There is no dispute that the respondent-
conpany’s conmmercial production started with effect from 26th Septenber
1995 and, in fact, the director of Industries by his Certificate dated
24.1.1996 confirmed this position. On 26.9.1995 respondent - conpany br ought
to the notice of the concerned departnent these facts and cl ai nmed

i ncentives under the Exenption Notification indicating that comercia
producti on had started. The Enpowered Committee confirned grant of

Per manent Regi stration Certification (Declaration) to'the respondent-
assessee. On 30th January, 1996 the Exenption Notification was issued. The
said Notification has also significance for the present dispute. In the
Notification it was clearly stated that the respondent-conpany was exenpted
from paynent of sales tax. It was expressly naned as a "Prestigious Cenent
Industrial Unit". It was classified as a Category ‘B Industry entitled to
sal es tax exenption for 9 years. The Notification was published on
6.2.1996. On 2.2.1996 decl aration was issued by the Industry’s departnent
confirmng respondent’s eligibility for several incentives and nore
particul arly sales tax concessions. By the certificate No. STE(IIIl) the
Director of Industries certified that the respondent-conpany fulfilled al
conditions nanely registration by Enpowered Conmittee, enploynent of person
bel onging to the State and capital investment. On 2.3.1996 respondent -
conpany applied for the necessary benefit in form STE (1) and on 7th June,
1996 Exenption Certificate was issued in form STE (I1).

The respondent No. 1-conpany was registered with the Enpowered Conmmttee and
was al so declared as a unit which is eligible for incentive of sales tax
concession as available to a prestigious cenent unit under the revised

Rul es regarding grant of incentives to industrial units. The definition of
prestigi ous cement industrial unit as introduced on 1st Decenber, 1994 was
not intended to provide that there has to be registration either as a
prestigious unit or as a prestigious cenent industrial unit. It only
required registration as a new industrial unit with the Enpowered
Conmittee. It is significant to note that the pre-conditions for grant of
prestigious unit status and prestigious cenent unit status were materially
i denti cal
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One fallacy in the argunent of the State is clearly revealed fromthe fact
that the Notification dated |st Decenber, 1994 contenplates registration
fromilst May 1992. To put it differently, registration with the Enmpowered
Conmittee prior to 1st Decenber, 1994 was permissible in terms of the
Notification and that is why 13.1.1993 registration cannot be said to have
lost its currency after the pronul gati on of 1st Decenber, 1994
Notification. There is no dispute that respondent No.1l-conpany was

regi stered as a new industrial unit within the stipulated dates. If the
contention of the State is accepted, it would nmean that the extension given
by the Secretary of Industries who was the Menmber Secretary of the
Enmpowered Committee extending the date of conmercial production after
considering the progress of the units was in derogation of the
prescriptions. That is not the case of the appellant-State. Further, it
overl ooks the powers avail able under Rule 24.4 of the Notification dated
31st July, 1992.

Anot hersigni fi cant aspect which needs to be noted at this juncture is that
in the Notification dated 13.1.1993 respondent No. 1-conpany was clearly and
specifically nanmed as one of the units to which the exenption from paynent
of sales tax for a period of 9 years was avail able. That being so, there is
no question of the appellant-State subsequently raising a question that the
respondent No. 1-conpany was not registered between the specified dates. A
pl ea was taken that if that was the position there was no necessity for the
respondent No. 1-conpany to apply and obtain another certificate on 2nd
February, 1996, if according to it there was a valid registration dated
13.1.1993. The certificate dated 2nd February, 1996 is a declaration issued
by the Enpowered Committee. It declared, confirned and re-stated the status
of respondent No.1l-conpany. It did not create any such status for the first
time.

In the 30th January, 1996 Notification two distinct expressions have been
used; (i) registration by the Enpowered Conmittee between the two specified
dates and (ii) declaration as a prestigious cenent conpany by the said date
as one of the alternate criteriain addition to the registration. The
position is clear froma reading of 30th January, 1996 Notification which
reads as foll ows:

Sal e of goods manufactured by certain industries-Exenption- Anendnent
(H machal Pradesh)

Notification No. EXN-C(9) 2/90-1V Dated 30th January, 1996

In exercise of the powers conferred by sub-section (1) of Section
42 of the H machal Pradesh General Sales Tax Act, 1968 (Act No.24
of 1968), the Covernor of Hi machal Pradesh is pleased to make the
followi ng further amendnents in this Departnment’s Notification

No. EXN- C(p)/ 90 dated 31.12.1994 published in the Rajpatra, H macha
Pradesh (Extraordinary) on 31.12.1994, as anended fromtine to tine
(hereinafter called the "said notification") with i medi ate
effect: -

Amendnent-1. After the existing para 1-B of the said Notification
the follow ng new para "1-C' shall be inserted nanely:-

"1-C. (1) The CGovernor of H machal Pradesh in exercise of the powers
conferred by sub-section (1) of Section 42 of the Hi machal Pradesh Genera
Sal es Tax Act, 1968 (Act No. pleased to order exenption fro tax subject to
their being eligible as per the terms of this para to the foll owi ng other

i ndustries fromthe paynent of tax leviable on the sale of cenent

manuf actured by such ‘other industries’ as specified in the Table given
bel ow and subject to the conditions specified belowin sub-para (2):-

Serial Nane of the Cat egory of Total time limt
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Nunber industry i ndustrial block wi t hi n whi ch
I n which | ocated concessi on of
Exenption will

be avail abl e

1. Ms CQujarat Anbuja ‘B One hundred ei ght
Cenents Ltd., Village nmont hs (9 years)
P. O. Darl aghat, Tehsil Suli,

Arki, District Solan (H P.)

2. M's The Associ at ed ‘B One hundred ei ght
Cenent Conpani es Ltd. nonths (9 years)
P. 0. Barmana, District
Bi | aspur (H P.)

(2) The concession of exenption from paynment of tax under this Act, shal
be admissible to ‘other industries’  only if-

(i) it is a prestigious cement industrial unit;

(ii) it has been registered a deal er under the H nachal Pradesh
Ceneral Sal es Tax Act, 1968, for manufacture of cenment for sale in
the ‘new cenent industrial unit’;

(iii) it has obtained a certificate in formSTE-11l fromthe
Director of Industries, H/machal Pradesh and has furni shed the same
to the prescribed authority for the grant of exenption certificate
in form STE-111

(iv) it has been granted an exenption certificate in form STE-11 by
the prescribed authority;

(v) it (registered dealer) conplies with the provisions of (a) the
H machal Pradesh CGeneral Sales Tax Act, 1968 (b) the Central Sal es
Tax Act, 1956 and (c) the rules, notifications and orders nade and
i ssued under these Acts;

(vi) the exenption certificate continues to renmain operative and it
has not been wi thdrawn or cancelled by the prescribed authority or
is not annulled or quashed in any appell ate, revisional or other

pr oceedi ngs;

Provi ded that the exenption contained in sub-para (1) to
M's The Associ ated Cenent Conpani es Limted, Barmana,
District Bilaspur (H nachal Pradesh) shall be granted by
the prescribed authority only if, in addition to the
precedi ng conditions-

(a) the paynment of tax under the Hi machal Pradesh General Sal es Tax
Act, 1968 and the Central Sales Tax Act, 1956 in respect of the old
conponent of the Ms The Associ ated Cenent Conpani es Limted,
Barmana, District Bilaspur (H machal Pradesh) is actually nmade even
during each financial year of the period of exenption in respect of
the new conmponent of this unit, established as a result of
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expansi ons on the quantity respectively of 5,51,664 netric tonnes
and 3,71,028 netric tonnes sold during the year 1991-92; and

(b) the level of nmanufacture of 9,222,692 netric tonnes of cement in
the ol d component of Ms Associ ated Compani es Linited, Barnana,
District Bilaspur (H machal Pradesh) is al so maintai ned unchanged

t hroughout each financial year during the period of exenption in
respect of the new conponent of this unit established as a result
of expansi on.

(3) Not wi t hst andi ng anyt hi ng contained in sub-paras (1) and
(2), no exenption shall be granted by the prescribed authority to
such ot her industry-

(i) if it is found that the evasion of tax under the H nacha
Pradesh General Sales Tax Act, 1968 or the Central Sales Tax Act,
1956 has been conmitted by the entrepreneur (registered dealer);

(i) in respect of the sale of finished cenent, which has been
procured or acquired by it for the sale in H nmachal Pradesh; and

iii) in respect of the sale of cement which has not been included
and duly returned in the return filed under Section 12(3) of the
H machal Pradesh General Sal es Tax Act, 1968.

(4) The provisions contained in paras 5, 7, 8, 9, 11,12, 13 and
14 of the H machal Pradesh CGeneral Sal es Tax (Deferred Paynment of
Tax) Schene, 1992 notified vide Governnent Notification No.1-12/73-
E&T-111 dated 25.9.1992 published in Rajpatra, H machal Pradesh
(Extraordinary) on 1.10.1992 shall apply nutatis mutandis in
relation to (1) node of availing of benefit of exenption and issue
of exenption certificate, (ii) renewal of exenption certificate,
(iii) cancellation of exenption certificate'in formSTE-11, (iv)
filing of returns, assessnment, etc. (v) registers to be maintained,
(vi) condonation of delay, (vi) other powers of the prescribed
authority, and (viii) overriding effect of this notification

(5) The exenption is subject to the further condition that the
entrepreneur (registered dealer) shall not charge sales tax on the
sal e of cement manufactured in the new cenment industrial unit
during the period of exenption.

Expl anati on-
For the purpose of para 1-C of this notification-

(a) ‘other industries’ means ‘prestigious cerment industria
units’;

(b) ‘prestigious cenment industrial unit’ neans ' a new cenent

i ndustrial unit which has fixed capital investnment of not || ess than
rupees fifty crores, cones into production after the Ist day of

May, 1992 is registered by the Empowered Committee between the Ist
day of My, 1992 and the 31st day of March, 1995 and enploys on

per manent basis not nore than two hundred persons; and

(i) is based on local raw material; or

(ii) carries out value addition of fifty percentumor nore, inits
manuf act ured products; or

(iii) undertakes an export comm tnent of 50% or nore of its
production; or

(iv) is declared to be prestigious cement unit by the Empowered
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Conmittee headed by the Secretary (Industries) to the Governnent of
H machal Pradesh;

and al so includes an existing industrial unit which fulfills the
above criteria for ‘prestigious cement unit’ exclusively by virtue
of the conponent of ‘expansion’ or ‘diversification or
‘nmodernisation’, as the case may be;

(c) the expressions ‘diversification', ‘expansion’
‘modernisation’, ‘Enmpowered Committee’ and ‘prescribed authority’
shal | have the sane meani ngs assigned to themin clauses (iii),
(iv), (v) and (xv) respectively of sub para (1) of para 2 of the
H machal Pradesh General Sales Tax (Deferred Paynent of (Tax)
Scheme, 1992;

(d) ‘Fixed Capital Investnent’ neans capital investnent made of
I and, buildi ng, machinery and plant as verified by the prescribed
aut hority; and

(e) forns ‘STE-1', ‘STE-11’ and ‘STE-111’ nmean the forns as
appended to this notification; and

(f) unless there is anything repugnant in the subject or context,
all words and expressions used herein shall have the nmeaning
assigned to themunder the Hi nmachal Pradesh General Sales Tax Act,
1968.

Judged fromthe above background, the appellant’s plea about non
entitlenent of the respondent No.1-conpany of the sales tax benefits and
exenptions is clearly ms-conceived. The H gh Court’s judgment does not
suffer fromany infirmty to warrant interference.

It may be noted here that there are two additional factors which also nmade
the revisional order indefensible. Firstly, assessnents were nmade for the
assessnment years 1995-96 and 1996-97 fixing the date of entitlenent first
to be 31st January, 1996 and subsequently from 7th February, 1996. The
respondent No. 1-conpany had questioned the correctness of the fixation of
the dates by filing appeals which came to be dism ssed. In other words, the
assessment orders nmerged with the first appellate orders, so far as the
date of entitlenent is concerned. It may be noted at this juncture that the
respondent No. 1- conpany wanted the exenption froman anterior date. In any
event, the fixation of the date of entitlenent we.f. 7.2.1996 becane fina
by the first appellate orders. The revisional authority did not take note
of the said appellate orders. In that view of the matter, the assessnent
orders which had got nerged with the first appellate orders could not have
been revised. Significantly, by the revisional orders the revisiona
authority set aside only the assessnent orders, though according to the
show cause notices the respondent No.1 was required to show cause as to why
the exenption notification shall not be recalled. In the operative part of
the order, only the assessnent orders have been quashed. The fina
certificate was issued to the respondent No. 1l-conpany on Ist June, 1996 but
was made effective from 11.8.1995. Undi sputedly, the provisiona
registration certificate under the Act was originally valid upto 14.2.1994
and was re-validated upto 30.6.1995. On 17.6.1995 an application was nmade
for its renewal upto 31.12.1995 and the requisite fee had been deposited
and the renewal was granted. Though nmuch stress was | aid on the absence of
a certificate of provisional registration upto the date of comercia
production, it has not been disputed that an application for extension of
the validity period was filed on 17.6.1995. A certificate of registration
as a deal er was issued on 1st January, 1996 sane was nmade effective from
11. 8. 1995.

A plea was nade about absence of the validity of provisional certificate of
registration for two nonths. That actually |oses significance because the
application for extension of period of validation had not been turned down
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at any subsequent point of tine.

It was urged on behal f of the appellant-State that declaration forns under
the Central Act were not filed within the tinme and/or were defective. That
does not in reality amount to non-conpliance of a statutory provision. The
respondent No. 1-conpany was cl ai m ng exenption and, therefore, had not
filed the declaration forns. Sonme of the forms which were filed were
treated to be defective. Undisputedly, before the revisional authority a
prayer was nmade for grant of opportunity to rectify the defects, if any.
That was turned down. It is to be noted that under Rule 12(7) of the
Central Sales Tax (Registration and Turnover) Rules, 1957 (in short the
‘Registration Rules’) the declaration formcan be filed at a subsequent
point of time and not necessarily along with returns. On an application
bei ng made before the Assessing O ficer the exenpti on can be granted. The
object of the Rule is to ensure that the assessee is not denied a benefit
which is available to it under |aw on a technical plea. The Assessing
Oficer is enpowered to grant time. That neans that the provisions
requiring filing of declaration fornms along with the return is a directory
provi sion and not a mandatory provision. In a given case even the
declarati'on forns can be filed before the appellate authority as an appea
is continuation of the assessnent proceedings. In a given case, if the
appel l ate authority is satisfied that assessee was prevented by reasonabl e
and sufficient cause which dis-enabled himto file the forms in tine, it
can be accepted. It can al so be accepted as additional evidence in support
of the claimfor deduction. In the instant case, respondent No. 1l-conpany
nmade a specific request before the revisional authority which was turned
down. Therefore, the question of any non-conpliance with the rel evant
statutes does not arise. It was noted by this Court in Sahney Steel and
Press Works Ltd. and Anr. v. Commercial Tax O ficer and O's., [1985] 4 SCC
173 that even in a given case, an assessee can be given an opportunity to
coll ect Declaration Forns and furnish themto the assessing authority if
the chal |l enge of the assessee to taxability of a particular transaction is
turned down.

Respondent No. 1-conpany’s stand was that it was granted exenption from
payment of sales tax and, therefore, there was no requirenent of furnishing
any "C Fornml' for certain periods relating to which there was a doubt about
avai lability of the concession, the declaration Forns were filed.

Therefore, the assessing officer shall grant opportunity to the respondent
No. 1-conpany to cure the defects, if any in the Declaration Formns.

It was urged by | earned counsel for the appellant-State that revision
notices nos. 7 to 10 were erroneously quashed by the H gh Court. Learned
counsel for the respondents submtted that in the wit petition filed by it
there was no prayer for quashing revision notices nos. 7 to 10. It is
stated that the Hi gh Court had not clearly quashed the said revision

noti ces and the appellant-State and its functionaries have not pursued the
revision notices. Be that as it may, the respondent No.1-company is granted
two nonths’ time to respond to the said notices and indicate its stand. The
revi sional authority shall consider desirability of continuing the revision
noti ces after considering the response of the respondents, if any, filed.
The basic issue involved in these notices is to the effect of absence of
provi sional registration certificate after 11.8.1995 upto 25th Septenber,
1995. As noted above, respondent No. l-conpany’'s stand is that it had
applied for extension of the validity period upto 31.12.1995 and absence of
any order on the same has not been disputed. Let the concerned authority
deal with the application within a period of 6 weeks after giving notice to
the respondent No. 1-conpany. The Revisional authority shall take note of
the order to be passed thereon.

The question relating to liability to pay purchase tax on royalty paid is
conmon to both Gujarat Ambuja and ACC. According to | earned counsel for
appel l ant-State, the H gh Court erroneously held that royalty paid did not
attract levy of purchase tax. The foundation for the argunent is a decision
of this Court in State of MP. v. Oient Paper MIIls Ltd., [1977] 2 SCC 77.
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In that case it was held that royalty paid under the | ease was the sale
price. There is a contrast between sal e and purchase. The definition of
purchase is wider. It involves the acquisition and, therefore, nothing but
a transfer. Reference is also nade to several provisions of Mnes and

M neral s (Regul ati on and Devel oprment) Act, 1957 (in short ‘Mnerals Act,
1957') and it was submitted that position is different after anendment in
1972. In fact, according to the appellant what is being taxed is the
consideration as mnerals are being renoved.

According to | earned counsel for the respondents, the plea is untenable in
view of the decision of this Court in State of Oissa v. Titaghur Paper
MIls Ltd., [1985] Supp. SCC 280.

In State of Orissa and Ors. v. Titaghur Paper MIls Co. Ltd. and Anr.
[ 1985] Supp SCC 280, it-was, inter alia, observed by this Court as foll ows:

"102. Royalty is not a termused in |egal parlance for the price of goods
sold. ‘‘Royalty’ is defined in Jowitt's Dictionary of English Law, Fifth
Edition, Vol. 2, page 1595 as follows:

Royal ty, a payment reserved by the grantor of a patent, |ease of a mine or
simlar right, and payable proportionately to the use made of the right by
the grantee. It is usually a paynent of noney, but may be a paynent in
kind, that is, of part of the produce of the exercise of the right.

Royalty al so neans a paynent which is made to an author or conposer by a
publisher in respect of each copy of his work which is sold, or to an
inventor in respect of each article sold under the patent.

We are not concerned with the second neaning of the word ‘royalty’
given in Jowitt. Unlike the Tinber contracts, the Banboo Contract
is not an agreenent to sell banboos standing in the contract areas
with an accessory licence to enter upon such areas for the purpose
of felling and renovi ng the banboos nor is it, unlike the Tinber
Contracts in respect of a particular felling season only. It is an
agreement for a long period extending to fourteen years, thirteen
years and el even years with respect to different contract areas
with an option to the respondent conpany to renew the contract for
a further termof twelve years and it enbraces not only banboos
which are in existence at the date of the contract but al so banboos
which are to grow and cone into existence thereafter. The paynent
of royalty under the Banmboo Contract has no relation to the actua
guantity of banmboos cut and renoved. Further, the respondent
Conpany is bound to pay a mininumroyalty and the anpbunt of royalty
to be paid by it is always to be in excess of the royalty due on

t he bamboos cut in the contract area.

103. W may pause here to note what the Judicial Commttee of the Privy
Council had to say in the case of Raja Bahadur Kamakshya Narain Singh of
Rangarh v. C. |. T., Bihar and Orissa, (1943) 11 ITR 513 (PC) about the
paynment of mininumroyalty under a coal mining | ease. The question in that
case was whet her the annual amounts payable by way of mnimumroyalty to
the Il essor were in his hands capital receipt or revenue receipt. The
Judicial Conmttee held that it was an incone flow ng fromthe covenant in
the | ease. Wiile discussing this question, the Judicial conmttee said (at
pages 522-3)

These are periodical paynents, to be made by the | essee under his
covenants in consideration of the benefits which he is granted by
the |l essor. Wiat these benefits may be is shown by the extract from
the | ease quoted above, which illustrates how i nadequate and
fallacious it is to envisage the royalties as nerely the price of
the actual tons of coal. The tonnage royalty is indeed only payable
when the coal or coke is gotten and dispatched : but that is nerely
the last stage. As prelimnary and ancillary to that cul m nating
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act, liberties are granted to enter on the |and and search, to dig
and sink pits, to erect engines and nachi nery, coke ovens, furnaces
and formrailways and roads. Al these and the like liberties show
how fallacious it is to treat the | ease as nmerely one for the

acqui sition of a certain nunber of tons of coal, or the agreed item
of royalty as nmerely the price of each ton of coal

Though the case before the Judicial Comrittee was of a | ease of a
coal -m ne and we have before us the case of a grant for the purpose
of felling, cutting and renoving banboos with various other rights
and licences ancillary thereto, the above observations of the
Judicial Commttee are very pertinent and apposite to what we have
to deci de.

XXX XXX XXX

120. It is true that the nomencl ature and description given to a contract
is not determ native of the real nature of the docunent or of the
transaction thereunder. They, however, have to be determned fromall the
terns and cl auses of the docunent and all the rights and results flow ng

t heref rom and not by picking and choosing certain clauses and the ultimte
effect or result as the Court did in the Orient Paper MIIs case.

XXX XXX XXX
127. Concl usi ons:

To sunmmari ze our concl usions :

XXX XXX XXX

(9) The dictionary nmeaning of a word cannot be | ooked at where that word
has been statutorily defined or judicially interpreted but where there is
no such definition or interpretation, the court nmay take the aid of
dictionaries to ascertain the neaning of a word in comopn parl ance, bearing
in mnd that a word is used in different senses according to its context
and a dictionary gives all the neanings of a word, and the court has,
therefore, to select the particular meaning which i's relevant to the
context in which it has to interpret that word.

XXX XXX XXX

(16) Being a benefit to arise out of land, any attenpt on the part of the
State Governnent to tax the anounts payabl e under the Banboo Contract woul d
be not only ultra vires the Orissa Act but al so unconstitutional as being
beyond the State’s taxing power under Entry 45 in List Il in the Seventh
Schedul e to the Constitution of India.

(17) The case of Firm Chhotabhai Jethabai Patel & Co. v. State of M P.,
[1953] SCR 476 is not good | aw and has been overrul ed by decisions of

| arger benches of this Court as pointed out by this Court is State of M~ P.
v. Yakinuddin, AIR (1962) SC 1916.

(18) The case of State of M P. v. Orient Paper MII| Ltd., [1977] 2 SCC 77
is also not good | aw as that decision was given per incuriamand |aid down
principles of interpretation which are wong in |aw."

I n Cooch-Behar Contractors’ Association and Ors. v. State of West Benga
and Ors., [1996] 10 SCC 380, a two-Judge Bench of this Court foll owed
Oient Paper MIls Ltd., case (supra), and held that in view of the
decision of this Court in Oient Paper MIIls Ltd., case (supra), paynent of
royalty amounts to paynment of price for the goods obtained fromthe
government departnments and used in the works contract. Unfortunately, the
subsequent judgment of a larger Bench in Titagurh Paper MIIls, case (supra)
does not appear to have been cited. That being so, this decision does not
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lay down the correct position and is overrul ed.

‘Royalty’ is not a termused in legal parlance for the price of the goods

sold. It is a paynent reserved by the grantor of a patent, |ease of a mne
or simlar right, and payable proportionately to the use made of the right
by the grantee as held in Titaghur Paper MIls Co. Ltd. case (supra).

Inits primary and natural sense ‘royalty’ in the legal world, is known as
the equivalent or translation of ‘jura regalia or ‘jura regin . Roya
rights and prerogatives of a sovereign are covered thereunder. In its
secondary sense, the word ‘royalty’ would signify, as in mning |eases,

that part of the reddendum variable though, payable in cash or kind, for
rights and privil eges obtained. (See Inderjeet Singh Sial and Anr. v. Karam
Chand Thapar and Ors., [1995] 6 SCC 166).

‘Royalty’ is not a tax. Sinply because the royalty is |levied by reference
to the quantity of ‘the mneral s produced and the inpugned cess too is
guantified by taking into consideration the sane quantity of the mnera
produced, 'the latter does not becone royalty. The forner is the rent of the
| and on which the mine is situated or the price of the privilege of w nning
the minerals fromthe | and parted by the governnent in favour of the nining
| essee. The cess is a levy on-nmineral rights with inpact on the [and and
gquantified by reference to the quantum of mineral produced. The

di stinction, though fine, yet exists and is perceptible. (See The State of
West Bengal and Anr. v. Kesoram Industries Ltd. and Os., JT (2004) 1 SC
375).

Though Section 9 refers to "nmineral renoved" it does not nean that the
royalty is paid on renoval. It is print of payability. Royalty in the
context of the agreenent is an alternate to dead rent. Section 9 speaks of
rates of royalty. It is nothing but neasure of levy. The charging of dead
rent and royalty is under different situations. It is shifting of the
neasure. Both "dead rent" and "royalty" are returns to the |lessor. The
stand of appellant that under Section 9 of the Mnerals Act royalty is a
payment in respect of any mineral renpved or consunmed or that royalty is a
noney consi deration for transfer of property is clearly untenable in view
of the anal ysis made above.

A mning lease is an interest in inmmvabl e property. The extracti on and
renmoval of minerals is essentially an extension of the enjoynent of

i movabl e property. As noted in Titagarh Paper MI1’s case (supra) the
right conferred by the | ease deed to extract and renove the minerals is a
profit a prendre.

It will be useful to know the nmeaning of the expressions "dead rent" and
"royalty" and their connotation. Warton' s Law Lexi con, 14th Edn., at p.
300, defines "dead rent" as :

Dead Rent - A rent payable on a mning lease in addition to a royalty, so
cal |l ed because it is payabl e whether the nine is being worked or not.

The definition of "dead rent" given in Black’s Law Dictionary, 5th ed., at
p. 359, is as follows:

Dead Rent. - In English law, a rent payable on a mning lease in addition
to a royalty, so called because it is payabl e although the nmine may not be
wor ked.

Jowitt’s Dictionary of English Law, 2nd Edn., at p. 555, defined "dead
rent" as :

Dead Rent, a term sonetinmes used in mning |l eases in
contradistinction to a royalty, to denote a fixed rent to be paid
whet her the mine is productive or not. See Rent.
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The sane dictionary states under the heading "Rent", at p. 1544 :

When a mine, quarry, brick-works, or simlar property is |eased,
the |l essor usually reserves not only a fixed yearly rent but also a
royalty or gal eage rent, consisting of royalties (g. v.) varying
with the quantity of mnerals, bricks, etc., produced during each
year. In this case the fixed rent is called a dead rent.

"Royalty" is defined in Jowitt’s Dictionary of English Law, 2nd ed., at p
1595, inter alia, as :

Royalty, a payment reserved by the grantor of a patent, |ease of a
mne or simlar right, and payabl e proportionately to the use nade
of the right by the grantee. It is usually a paynent of nobney, but
may be a paynment in kind, that is, of part of the produce of the
exercise of the right. See Rent.

"Royal ty" is defined in Wharton’ s Law Lexicon, 14th Edn., at p. 893, as:

Royal ty, payment to a patentee by agreenent on every article nmade
according to his patent © or-to an author by a publisher on every
copy of his book sold; or to the owner of minerals for the right of
wor ki ng the same on every ton or other weight raised.

The definition of "royalty" given in Black's Law Dictionary, 5th Edn., at
p. 1195, is as follows :

Royal ty. Compensation for the use of property, usually copyrighted
materi al or ‘natural resources, expressed as a percentage of

recei pts fromusing the property or as an account per unit

produced. A paynent which is nmade to an-author or conposer by an
assi gnee, |licensee or copyright holder in respect of each copy of
his work which is sold, or toan inventor in respect of each
article sold under the patent. Royalty is share of product or
profit reserved by owner for permtting another to use the
property. In its broadest aspect, it is share of profit reserved by
owner for permtting another the use of property.....

In mning and oil operations, a share of the product or profit paid
to the owner of the property.......

In H R S. Murthy v. Collector of Chittoor and Anr., AI'R (1965) SC 177,
this Court said that "royalty" normally connotes the paynment nmade for the
materials or mnerals won fromthe | and.

In Hal sbury’s Laws of England, 4th Edn. in the volunme which deals with
"M nes, Mnerals and Quarries", namely, volume 31, it is stated in
par agr aph 224 as fol |l ows:

224. Rents and royalties. An agreenent for a | ease usually contains
stipulations as to the dead rents and other-rent and royalties to
be reserved by, and the covenants and provisions to be inserted in
the lease.....

The topics same of dead rent and royalties are dealt with in Hal'sbury's
Laws of England in the sanme vol une under the sub-headi ng "Consi deration",
the mai n heading being "Property demnm sed; Consideration". Paragraph 235
deals with "dead rent" and paragraph 236 with "royalties". The rel evant
passages are as foll ows:

235. Dead rent. It is usual in mning |ease to reserve both a fixed
annual rent (otherwi se known as a "dead rent", "mnimumrent" or
"certain rent") and royalties varying with the anount of minerals
wor ked. The object of the fixed rent is to ensure that the | essee
will work the mine; but it is sonetimes ineffective for that
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pur pose. Another function of the fixed rent is to ensure a definite
m ni mum i nconme to the lessor in respect of the dem se.

If a fixed rent is reserved, it is payable until the expiration of
the termeven though the mine is not worked, or is exhausted during
the currency of the term or is not worth working, or is difficult
or unprofitable to work owing to faults or accidents, or even if
the dem sed seam proves to be non-existent.

236. Royalties. Aroyalty, in the sense in which the word is used
in connection with mining | eases, is a paynment to the |essor
proportionate to the anmount of the dem sed mineral worked within a
speci fic period.

I n paragraph 238 of the same volune of Halsbury's Laws of England it is
stated :

238. Covenant to pay rent and royalties. Nearly every mning | ease
contai ns a covenant by the lessee for paynent of the specified rent
and royal ti es.

Rent is an integral part of the concept of a lease. It is the consideration
nmoving fromthe | essee to the | essor for dem se of the property to him
Section 105 of the / Transfer of Property Act, 1882, contains the definitions
of the terns "l ease", "lessor", "lessee”, "premiunt and "rent" and is as
fol |l ows:

105. Lease defined - A |ease of immovable property is a transfer of
aright to enjoy such property, nmade for a certain time, express or
inmplied, or in perpetuity, in consideration of a price paid or

prom sed, or of nobney, a share of crops, service or any other thing
of value, to be rendered periodically or on specified occasions to
the transferor by the transferee, who accepts the transfer on such
terms.

Lessor, |essee, premumand rent defined. The transferor is called
the lessor, the transferee is called the | essee, the price is
called the premium and the noney, share, service or other thing to
be so rendered is called the rent."

The decision of this Court in D.K Trivedi & Sons and Os. v. State of
Gujarat and Ors., [1986] Supp SCC 20 is a conplete answer to the plea

rai sed by | earned counsel for the appellate-State. It was, inter alia, held
in that case as follows: (The rel evant paras are quoted).

"39. In a mning | ease the consideration usually mving fromthe l'essee to
the lessor is the rent for the area | eased (often called surface rent),
dead rent and royalty. Since the mning | ease confers upon the | essee the
right not nerely to enjoy the property as under an ordinary | ease but al'so
to extract ninerals fromthe |and and to appropriate themfor his own use
or benefit, in addition to the usual rent for the area denised, the |essee
is required to pay a certain amount in respect of the mnerals extracted
proportionate to the quantity so extracted. Such paynent is called
"royalty". It may, however, be that the mine is not worked properly so as
not to yield enough return incone, whether the mne is worked properly so
as not to yield enough return to the lessor in the shape of royalty. In
order to ensure for the lessor a regular income, whether the mne is worked
or not, a fixed anpbunt is provided to be paid to himby the | essee. This is
called "dead rent”. "Dead rent” is calculated on the basis of the area

| eased while royalty is calculated on the quantity of mnerals extracted or
renoved. Thus, while dead rent is a fixed return to the lessor, royalty is
a return which varies with the quantity of mnerals extracted or renoved.
Since dead rent and royalty are both a return to the lessor in respect of
the area | eased, | ooked at from one point of view dead rent can be
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descri bed as the m ni nrum guar ant eed anmount of royalty payable to the |essor
but cal culated on the basis of the area | eased and not on the quantity of
m nerals extracted or renoved. In fact, clause (ix) of Rule 3 of the

Raj ast han M nor M neral Concession Rules, 1977, defines "dead rent" as
meani ng "the nmi ni mum guarant eed anount of royalty per year payable as per
rul es or agreement under a mining |ease". Stipulations providing for the

| essee’s liability to pay surface rent, dead rent and royalty to the | essor
are the usual covenants to be found in a mning | ease.

54. As pointed out earlier, since dead rent is the nininum guaranteed
amount of royalty and partakes of the nature of royalty, what, therefore,
applies to royalty nmust necessarily apply or should be nmade applicabl e dead
rent also. The proviso to Section 9(3) prohibits the Central Governnent
fromenhancing the rate of royalty in respect of any nineral other than a
m nor mineral nore than once during any period of four years. The proviso
to Section 9-A(2) also prohibits the Central Government from enhancing the
dead rent in respect of any area nore than once during any period of four
years. Halsbury’ s Laws of England, 4th Edn., volunme 31, paragraph 236,
points out that "usually the royalties are made to nmerge in the fixed rent
by means ‘of “a provision that the | essee, without any additional paynent,
may work, -in each period for which a paynment of fixed rent is made, so much
of the minerals as would, at the royalties reserved, produce a sumequal to
the fixed rent". The same purpose is achieved by the proviso to Section 9-
A(1) and in the M neral Concession Rules; 1960, by the proviso to clause
(c) of Rule 27 under which the |l essee is |liable to pay the dead rent or
royalty in respect of each mineral, whichever be higher in anpbunt, but not
both. In all State rules which provide for paynent of both dead rent and
royalty, there is a provision that only dead rent or royalty, whichever is
hi gher in anmpunt, is to be paid, but not both. Rules made under the 1948
Act, as for exanple, Rule 41 of the Mneral Concession Rules, 1949, and
Rul e 18 of the Bonmbay Mneral Extraction Rules, 1955, also contained a
simlar provision. Thus, the practice foll owed throughout in exercising the
power to make rules regulating the grant of mning leases has been to
provide that either dead rent or royalty, whichever is higher in anount,
shoul d be paid by the | essee, but not both."

Fol | owi ng paras in Hal sbury’'s Laws of England (Fourth Edition) 2003 Re-
i ssues need to be noted:

Para 321: Nature of mning | ease. Alease may be granted of l'and or any
part of land, and since mnerals are a part of the land it follows that a
| ease can be granted of the surface of the land and the m nerals bel ow, or
of the surface alone, or of the mnerals alone. It has been said that a
contract for the working and getting of minerals, although for convenience
called a mining lease, is not inreality a leaseat all in the sense in
whi ch one speaks of an agricultural |ease, and that such a contract,
property considered, is really a sale of a portion of the land at 'a price
payabl e by instalnments, that is, by way of rent orroyalty, spread over a
nunber of years.

Para 322: Statutory definitions of ‘mning lease.’” “In the Law of Property
Act, 1925, ‘mining | ease’ neans a | ease for mning purpose, that is, the
searching for, w nning, working, getting, making merchantable, carrying
away or disposing of mnes and mnerals, or connected purposes, and

i ncludes a grant or licence for mning purposes; and ‘| ease’ includes an
under | ease or other tenancy.

In the Settled Land Act 1925 and the Landlord and Tenant Act 1927,
‘mning | ease’ neans a | ease for any mning purpose or connected
pur poses, and ‘m ning purposes’ includes the sinking and searching
for, winning, working, getting, naking nmerchantable, snelting or
ot herwi se converting or working for the purposes of any

manuf acture, carrying away and di sposing of mnes and mnerals, in
or under |and, and the erection of buildings and the execution of
engi neeri ng and other works suitable for those purposes.
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‘Mning lease’ is also defined for the purposes of the Qpencast
Coal Act 1958, whilst ‘coal-nining |lease’, ‘lease’ and ‘mne of
coal’ were all defined for the purposes of the Coal Act 1938.

Para 323:Rents and royalties. An agreenment for a | ease usually contains
stipulation as to the dead rents and other rents and royalties to be
reserved by, and the covenants and provisions to be inserted in the |ease,
but the omission to provide for the paynent of a dead rent does not render
the agreenment so inequitable as to be unenforceable.

Rent and royalties are true rents in the sense that they are
incident to the reversion, but periodical paynents under a | ease of
mnes for a specific period may anobunt to personal debts only.

A | essee who goes into possession and works mnerals before

conpl etion-of the | ease may be ordered on interimapplication to
pay into Court the ampunt of royalties due in respect of mnerals
rai sed.

Para 324: Usual provisionsin | eases- The statutory fornalities regarding
the disposition of an interest in land will apply to a contract for a
mning lease. In a contract - for a |lease for working a mne, tine is of the
essence of the contract even if not expressly stated to be so. Mning

| eases usually contain clauses providing for the reference of dispute to
arbitration or determ nation by an expert where the value of the mnerals
gotten is in dispute."

Rel evant clauses in the Lease Deed dated 28.5.19923 al so need to be quot ed.
They read as foll ows:

XXX XXX XXXX
Part V : RENT AND ROYALTI ES RESERVED BY THE LEASE
1. To pay dead rent or |ease whichever is higher

The | essee shall pay, for every year except the first year of the
| ease, deed rent as specified in clause 2 of this part:

Provi ded that, where the hol der of such mning | ease becones |iable
under Section 9 of the Act, to pay royalty for any m neral. renpved
or consuned by himor by his agent, nanager, enpl oyee, contractor
or sub-lessee fromthe | eased area, he shall be liable to pay
either such royalty or the deed rent in respect of that area,

whi chever is higher.

2. Rate and node of payment of dead rent:

Subject to the provisions of clause 1 of this Part, during the
subsi stence of the | ease, the | essee shall “pay to the State

Gover nment annual deed rent for the | ands denised and described in
Part | of this Schedule at the rate for the tinme being specified in
the Third Schedule to the Act in such manner as may be specified in
this behalf by the State Government.

3. Rate and node of payment of royalty:

Subject to the provision of clause 1 of this Part, the | essee
shal I, during the substance of this issue, pay to the State
Governnent at such times and in such manner, as the State
Covernment may prescribe in respect of any minerals renoved by him
fromthe | eased area at the rate for the time being specified in
the Second Schedule to the M nes and M nerals (Regul ati on and

Devel opnment) Act, 1957.
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4. Paynent of surface rent and water rate

The | essee shall pay rent and water rate to the State Governnment in
respect of all parts of the surface of the said |ands which shal
fromtime to time, be occupied or used by the | essee under the
authority of these presents at the rates as assessed by the Deputy
Conmi ssi oner per hectare of the area so occupied or used and so in
proportion for any area | ess than a hectare during the period from
the commrencenent of such occupation or use until the area shal
cease to be so occupied or used and shall as far as possible
restore the surface |lands so used to its original condition

Surface rent and water rate shall be paid as herei nbefore detailed
in clause 2: PROVIDED THAT NO such rent/water rate shall be
payabl e, in respect of the occupation and use of the area conprised
in any roads or ways to which the public have full right of

access".

Cvil Appeal Nos.3744-46 of 2000

These appeal s are concerned so far as the issue regarding liability to pay
purchase tax on royalty has been dealt with in detail in the connected
Cvil Appeal Nos. 2641-42 of 2000 (State of Hi nmachal Pradesh and O's. v.
Ms Cujarat Anbuja Cenent Ltd. and O's.,) Follow ng the view expressed
therein, these appeal s 'deserve dism ssal which we direct.

The appeal s are dism ssed subject to the aforesaid observations with no
order as to costs.




