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CASE NO.:
Appeal (civil) 2637 of 2006

PETI TI ONER
North Eastern Karnataka R T. Corpn.

RESPONDENT:
Ashappa

DATE OF JUDGVENT: 12/05/2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (Civil) No.9644 of 2005]

S.B. SINHA, J

Leave granted.

Thi s appeal i's directed against a judgnent and order dated 2.03.2005
passed by the Karnataka H gh Court in Wit Appeal No. 3976 of 2002
wher eby and whereunder the wit appeal filed by the Appellant herein from
a judgnent and order dated 11.06.2002 passed by a | earned Single Judge of
the said High Court in WP. No. 25259 of 1999 was di sm ssed

The Respondent was worki ng as a conductor.  He renai ned
unaut hori sedly absent from 27.11.1990 to 02.12.1990. ' He did not report for
duty with effect from16.05.1992. Hi s |l eave records were seen and it was
found that he had repeatedl y remai ned unaut horisedly absent. On the
af orementi oned charges, a departnental proceeding was initiated against
him He was found guilty of conmssion of the said nm sconduct and was
directed to be dismssed fromservice by an order dated 6.08.1994. He
rai sed an industrial dispute in relation to the said order of dismssal from
service culmnating in a reference being made by the Governnent  of
Kar nat aka to Labour Court, Culbarga for resolution of the said dispute. A
prelimnary issue was raised before the Labour Court and by ajudgment and
order dated 30.04.1996, it was found that the disciplinary proceedi ngs held
as agai nst the Respondent was not fair and legal. The parties thereafter
adduced their respective evidence before the Labour Court. By an award
dated 28.06.1996, it was held that the Respondent remmined absent from
27.11.1990 to 02.12.1993 and, thus, conmitted a m'sconduct. It was,
however, opi ned:

"23. In a normal course the reasonabl e puni shnent
woul d be to disallowthe back wages and
continuity of service fromthe date of dismissal to

till the date of reinstatenent. But in this case the
D. E. has been set aside and the clai mant has been
granted interimrelief. |If the back wages and

continuity of service are disallowed fromthe date

of dismissal to the date of reinstatement the

puni shment woul d be sonmewhat unreasonabl e one.

| amof the opinion that it is a fit case to disallow
the back wages and continuity of service fromthe
date of dismssal, i.e., 6-8-94 till the date of
granting the interimrelief, i.e., 29.1.95 as a | esser
puni shrment . "
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It was, however, directed:

"The Respondent is directed to reinstate the
claimant |-Party to his original post. The clainmant
|-Party is entitled for back wages at the rate of
75% of the wages what he was getting at the tine

of dismissal or 75% of the wages in the current

rate whichever is nore fromthe date of granting
the interimrelief 30.1.95. The claimnt is deened
to have been continued in servie fromthe said

dat e.

It is hereby ordered that the clainmant |-Party
is not entitled for back wages and continuity of

service fromthe date of dismissal i.e., 6.8.94 to til
the date of granting theinterimrelief i.e., 29.1.95
as a |l esser punishment. | direct both the parties to

bear their respective costs."

Awit petition was filed thereagainst by the Appellant which was
di smi ssed by a | earned Single Judge of the H gh Court hol di ng:

"When a wor ker has/renmi ned unaut hori sedly

absent for such a |long duration in the nornal

ci rcunst ances, Labour Court was not justified in
interfering with the order of punishnent inposed

by the managenent but in the facts of the case, the
wor kman was awarded some interimrelief in the

year 1995 and by an interimorder of this court in
the year 1999 he has been reinstated and has been
wor ki ng.

Taki ng these factors into consideration and
having regard to the | ong absence of the workman,
it is afit case that he shoul d be deni ed the paynent
of backwages fromthe date of disnissal till the
date of reinstatenent."

As noticed hereinbefore, the wit appeal filed by the Appellant has
been di sm ssed.

The | earned counsel appearing on behal f of the Appellant would
submit that the Labour Court as also the H gh Court comritted a serious
error in arriving at a finding that absenting oneself fromduty for such a |ong
time can be treated to be a mnor m sconduct and remnaining absent from
duty for 129 days should not have been treated leniently and as such, the
i mpugned judgnent cannot be sustained. He also pointed out that the
finding of the Labour Court in paragraph 19 of itsaward was that the
absence was from 27.11.1990 to 2.12.1993, a period of three years and five
days.

The charges agai nst the Respondent were proved. Even the Labour
Court, before whomthe parties adduced evidences, found that the
Respondent was absent for over three years. The Labour Court, however,
proceeded on the basis that over-staying on | eave or absence from duty
partook to the nature of a mnor offence.

Remai ni ng absent for a long tinme, in our opinion, cannot be said to be
a mnor msconduct. The Appellant runs a fleet of buses. It is a statutory
organi zation. It has to provide public utility services. For running the buses,
the service of the conductor is inperative. No enployer running a fleet of
buses can allow an enployee to remain absent for a long time. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 5

Respondent had been given opportunities to resune his duties. Despite such
notices, he renmi ned absent. He was found not only to have renmai ned absent
for a period of nore than three years, his | eave records were seen and it was
found that he renmai ned unaut hori sedly absent on several occasions. In this
view of the matter, it cannot be said that the m sconduct commtted by the
Respondent herein has to be treated lightly.

In Del hi Transport Corporation v. Sardar Singh [(2004) 7 SCC 574],
this Court opined:

"11. Concl usions regardi ng negligence and | ack of
interest can be arrived at by |ooking into the period
of absence, nore particularly, when sane is

unaut hori sed. Burden i s on the enpl oyee who

clains that there was no negligence and/or |ack of
interest to establish it by placing rel evant
materials. Clause (ii) of para 4 of the Standing
Orders shows the seriousness attached to habitua
absence. Inclause (i) thereof, there is requirenent
of prior perm-ssion. Only exception nmade is in

case of sudden illness. Therealso conditions are
sti pul at ed, non-observance of which renders the
absence unaut horised. "

Yet recently'in State of U.P. v. Sheo Shanker Lal Srivastava and
O hers [(2006) 3 SCC 276], it was opined that the Industrial Courts or the
H gh Courts would not normally interfere with the quantum of punishnent
i nposed upon by the Respondent stating:

"It is now well-settled that principles of 1|aw

that the H gh Court or the Tribunal in exercise of

its power of judicial reviewwuld not normally
interfere with the quantum of - puni shnment.

Doctrine of proportionality can be invoked only

under certain situations. It is now well-settled that
the High Court shall be very slowin. interfering

with the quantum of punishment, wunless it is found
to be shocking to one’s conscience."

The said principle of aw has been reiterated in A Sudharkar.v. Post
Mast er Ceneral, Hyderabad and Anr.[2006 (3) SCALE 524] stating:

"Contention of Dr. Pillai relating to quantum
of puni shnent cannot be accepted, having regard
to the fact that tenporary defal cati on of any
amount itself was sufficient for the disciplinary
authority to inpose the punishnent of conpul sory
retirement upon the Appellant and in that view of
the matter, the question that the third charge had
been partially proved takes a back seat.

I n Honbe Gowda Educational Trust and
Anot her v. State of Karnataka and Qthers [(2006)
1 SCC 430], this Bench opined:

"The Tribunal’'s jurisdiction is akin to one
under Section 11A of the Industrial Disputes
Act. Wil e exercising such discretionary
jurisdiction, no doubt it is open to the
Tri bunal to substitute one punishnent by
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another; but it is also trite that the Tribuna
exercises a limted jurisdiction in this behalf.
The jurisdiction to interfere with the
guantum of puni shnent coul d be exerci sed

only when, inter alia, it is found to be
grossly di sproportionate.

This Court repeatedly has |laid down
the law that such interference at the hands
of the Tribunal should be inter alia on
arriving at a finding that no reasonabl e
person could inflict such puni shment The
Tri bunal nmay furthernore exercises its
jurisdiction when relevant facts are not taken
i nto consideration by the Managenent
whi ch woul d have direct bearing on the
guesti on of quantum of puni shrent.

Assaulting a superior at a workpl ace
amounts . t'o an act of gross indiscipline. The
Respondent isa teacher. ~Even under grave
provocation a teacher is not expected to
abuse the head of theinstitution in a filthy
| anguage and assault himw th a chappal
Puni shrent of dism'ssal” from servi ces,
therefore, cannot be said to be wholly
di sproportionate so as shock one’s
consci ence.

A person, when dism ssed from
services, is put to a great hardship but that
woul d not nmean that a grave m sconduct
shoul d go unpuni shed. Al though the
doctrine of proportionality may be
applicable in such matters, but a puni-shment
of dism ssal fromservice for such a
m sconduct cannot be said to be unheard of.
Mai nt enance of discipline of an institution is
equal ly inportant. Keeping the
af orementi oned principles in view, we nay
herei nafter notice a few recent decisions of
this Court."

In State of Rajasthan and Another v. Mhd. Ayub Naz [(2006) 1 SCC
589], this Court held:

"For the foregoing reasons, we are of the opinion
that a governnent servant who has willfully been
absent for a period of about 3 years and which fact
is not disputed even by the | earned Single Judge of
the H gh Court, has no right to receive the
nonetary/ retrial benefits during the period in
guestion. The High Court has given all retria
benefits which shall nean that a | unp sum noney

of lakhs of rupees shall have to be given to the
respondent. I n our opinion, considering the
totality of the circunstances, and the admni ssion
made by the respondent hinself that he was
willfully absent for 3 years, the punishnent of
renoval inmposed on himis absolutely correct and
not disproportionate as alleged by the
respondent \ 005"

For the reasons aforenentioned, the inpugned judgnent cannot be
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sustai ned which is set aside accordingly.

The appeal

is allowed.

No costs.




