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ACT:

Constitution of Jammu and Kashm r (6th Amendment) Act, 1965-
Providing for appointnment of Governor in place of  Sadar-i-
Riyasat Validity of anendnent in view of Explanation to
Article 370(1) of Constitution of India still referring to
Sadar-i-R yasat as Head of State-- Assent of Governor of
Jammu and Kashmir to Preventive Detention (Amendment) | Act,
1967 whether results in valid | aw Anendnment of Art. 367 of
Constitution of India to the effect that reference to Sadar-
i-Riyasat shall be read as reference to Governor whether
amounts to anendnent of Art. 370(1) by backdoor--Proviso to
section 8(1) of Detention Act whether suffers front
excessi ve del egai on-Provi so whet her bad because it~ conflcts
with section 103 of Constitution of Jammu and Kashmr
Whet her detention order violates Art. 21 and 22 of
Consti tuti on- Whet her det ention bad because det ai ni ng
authority had not applied its mnd Wether  order of
detention served and executed in accordance with | aw

HEADNOTE:

Under the Explanation to Article 37U(1) as originally
enacted the GCovernment of the State of Janmu and Kashmir
nmeant the person for the time being recognised by the
President of India as Maharaja of Jammu and Kashmir acting
on the advice of his Council of Mnisters., 1In 1952 the
Constituent Assenbly of the State resolved that the Maharaja
shal | be replaced by an elected head of the State designated
as the Sadar-i Riyasat. Consequential changes were made in
Article 370(i) of the Constitution of India and in the
Expl anation to the Article the Governnment of the State of
Jammu  and Kashmir was defined to nean the person for the
time being recognised as the Sadar-i-Ri yasat of Jamu and
Kashmir acting on the advice of the Council of Mnisters.
By the Constitution of Jamu and Kashmir (6th Anendrment Act)
1965 which received the assent of the Sadar-i-Ri yasat the
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Constitution of Jamu and Kashnir provided for the
appoi ntnent of a Governor in place of Sadar-i-R yasat. No
consequential change was made in Art. 370(1) of t he
Constitution of India, but Article 367 was amended to the
effect that references to the Sadar-i-Ri yasat of Jammu and
Kashmr shall be construed as reference to the Governor of
Jammu and Kashnmir and reference to the Government of the
said State shall be construed as including references to the
CGovernor of Janmu and Kashmir acting on the advice of his
Council of Mnisters. The Janmmu and Kashnir Preventive

Detention (Amrendment) Act, 1967 (J & K Act 8 of 1967) after
bei ng passed by the Legislative Assenbly received the assent
of the Governor of Jammu and Kashmir. The petitioner was
detained wunder the provisions of this Act by the order of
the District Magistrate dated June 24, 1970. In a wit
petition under article 32 of the Constitution the petitioner
cont ended (i) that the Jammu and Kashmr Preventive
Detention (Amendment) Act, 1967 was invalid as it was not
assented 'to by the Sadar-i-Riyasat who al one was nentioned
as Head of the State in the Explanation to Article 370(1);
(ii) that the proviso inserted by action 4(2) in sub-section
(1) of Section 8 of the Detention Act was bad because it
sufferred from excessive delegation: (iii) that there had
been violation of Articles 21 and 22 of the Constitution

(iv) that at any date the proviso was bad because it
convicted with Section 103 of the Constitution of Jammu and
Kashmr; (v) that the

1015

detention order was bad because the detaining authority had
not applied its mnd; and (vi) that the order of  detention
was bad because it was not served or executed in - accordance
with | aw.

HELD : (i) (a) The essential feature of Article 370 sub-
clause (1) (b) and (d) is the necessity of concurrence of
the State Governnment or the consultation of the 'State
CGover nrent . VWhat the State Governnent is at a particular
time has to be determined in the context of the Constitution
of Jamu and Kashmir. The Explanation did no nmore than
recogni se the constitutional provision as it existed on that
date and the Expl anation as substituted from Novenber 17,
1952 also did not nore than recognise the constitutional
provision in the State. Therefore, thereis no difficulty
in holding that Article 370(1)(b) and Article 370(1)(d)

place no lintation on the fram ng and anmendnent of the
Constitution of Jammu and Kashmir. |f there is alimtation
it must be found in the Constitution of the State. Section

147 of the Constitution of Jammu and Kashmir itself provides
that wunder that section the Indian Constitution cannot be
amended. [1025 F-Q@

(b) The Explanation to Art. 370(1) had ceased to operate
because there was no | onger any Sadar-i-R yasat of “Janmu and

Kashmir. If the definition contained in the Explanation
cannot apply to the words 'CGovernment of the State’ the
meaning given in Article 367(4) as amended will have to  be
given to it. If this neaning is given it is quite clear

that the Governor is conpetent to give the concurrence,
stipulated in Article 370 and performother functions laid
down by the Jammu and Kashmir Constitution. [1026 B-(

Sanpat Prakash v. State of Jammu and Kashmir, [1969] 2
S.C R 365; referred to.

(c) The contention that section 147 of the Constitution of
Jammu and Kashmir contenpl ates perpetual existence of Sadar-
i -Ri yasat because this section expressly bars the Assenbly
from anmending any provision of Art. 147 and one of the
provisions continued in this section is that the assent to
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the amendnment of the Constitution nust be given by the
Sadari - Ri yasat, cannot be accepted. The Constitution itself
contains section 18 which provides that unless the context
otherwise requires the General C auses Act, Samvat 1977

shall apply for the interpretation of this Constitution as
it applies for the interpretation of the Act of the State
| egi sl ature. By virtue of this Act the Governor is the

successor to the Sadar-i-Riyasat. He would be entitled to
exercise all the powers of the Sadar-i-Riyasat. There is no
doubt that he is the successor. It is quite clear from
sections 26, 27 and 28 of the Janmu and Kashmi r

Constitution that the Sadar-i-R yasat is really the name
given to the Head of the State. Under the said Constitution
as anended the head of the State is designated as the Gover-
nor Sub-section (2) of section 26 as amended vests the
executive powers of the State in him The Governor is not
el ect ed as was the Sadar-i-Riyasat, but the node of
appoi ntnment woul'd not make himany the | ess a successor to
the Sadar-i-Riyasat. Both are heads of the State. [1026 D

1027 C
(d) The rule laid down in Gol aknath’ s case was not attracted
to the facts of the present case. It is not as if State

Covernment has been nade irresponsible to the |egislature or
its fundanmental character as a responsible governnent is
altered. Just as a change in the designation of the head of
the government was earlier brought about by the introduction
of the office of Sadar-i-Riyasat, so too a change had been
brought about in his design ,nation, from that of Sadar

asat to the Governor.  ’'Mat was necessitated by reason
of the Governor having been substituted
1016

in place of Sadar-i-Riyasat. There is no question of such
change being one in the character of that government from a
denocratic to a nondenocratic system [1027 G 1028 B]

Col aknat h v. State of Punjab, [1967] 2 S.CR 762;
di sti ngui shed.

(e)d auses (aa) and (b) of article 367(4) as substituted
by C. O 74 of 1965 (The Constitution Application ‘'to /Jammu
and Kashmir) Second Amendnent Order, 1965 cannot be said to
be an anmendnent of Article 370(1) by back door. The
Expl anati on had becone otiose and references to the Sadar-i-
Riyasat in other parts of the Constitution had al so becone
otiose. There were two alternatives, first, either to | eave
the courts to interpret the words "Government of the State"
and give it its |legal meaning or secondly to -give |ega
meaning in a definition clause. Wat has been done-is that
by adding clauses (aa) and (b) a definition is supplied
whi ch the Courts would have in any event given. [1028 D E]
Accordingly, it nust held that the amending Act was validly
assented to by the Governor. [1028 G

(2) The Jammu and Kashmir Preventive Detention (Amrendment)
Act. 1967 did not delegate any legislative powers to
anybody. it <confers executive powers on the detaining
authority by the insertion of the proviso to section 8 to
direct that the person detained may be infornmed that it
shoul d be against public interests to communicate to himthe
grounds on which the detention order had been nade. When
the detaining authority chooses to so direct it cannot be
sai d that the detaining authority is exercising any
| egi sl ative power. [1028 H 1029 A]

(3) The detention could not be said to be in violation of
Articles 21 and 22of the Constitution because they were
excluded by Article 35(c) of the Constitution. [1029 B]

(4) The order expressly directed that the petitioner be
detained in Central Jail Srinagar and a copy of the Order

i-Riy
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was endorsed to the Deputy Superintendent of Police, as
required by S. 4 of the Detention Act. Section 75(1) O
P.C. had been conplied with as the order was in witing and
had been signed by the detaining authority. Section 76 4Cr
P.C. had no application to the case because it applies only
when the Court directs that security be taken. [1029 C E]

(5) The contention that the proviso to section 8 inserted
by the Jammu and Kashmir Preventive Detention (Amrendnent)
Act, 1967 was in conflict with section 103 of the Jammu and
Kashmir Constitution could not be accepted. It is quite
clear that the Legislature has no right to directly anend
section 103 nor has it the power to make the exercise by the
High Court of its Jurisdiction under s. 103 illusory. But
it cannot be held that the proviso is ultra vires because
the proviso and the Act do not bar the High Court or this
Court fromlooking into the validity of the detention. The
H gh Court and this Court are free to exercise t he
Jurisdiction by calling upon the State in appropriate case
to produce before it the grounds of detention and other
material “in order to satisfy itself that the detenu was
being detained in accordance with  |aw. From the file
produced before the High Court by the State the grounds on
whi ch detenu has been detained were shown to have relevance
to the security of the State and it could not be said that
the detaining authority bad not applied its mnd to the
facts of the case. [1029 F-1030 G

1017

Prem Chand Garg v. Excise Conm ssioner U. P., [1963] Suppl
1 S CR 885, A K Gopalan v. The State of Mdras, [1950]
S CR 8.8 referred to.

JUDGVENT:

ORIG NAL JURI SDICTION : Wit Petition No. 144 of 1971

Under Article 32 of the Constitution of India for a wit in
the nature of habeas corpus.

RK Garg, S. C Agarwal, A K Qupta and R K Jain

for the petitioner.

| shwar Si ngh Bakshi, Advocate-General for the State of Janmu
and Kashmr, M C Chagla, R N ~Sachthey and S. K
Dhol aki a, for the respondent.

Niren De- for the Attorney-General for India; R N Sachthey
and Ram Panj wani, Advocates, with him

The Judgnent of the Court was delivered by

Sikri, CJ. This is a petition under Art. 32 of the
Constitution challenging the detention of the ~petitioner
under the Jammu and Kashmr Preventive Detention Act, . 1964
(J. & K Act XliIl of 1964)hereinafter referred to as’ the
Act .

On June 24, 1970, the District Magistrate of Baramula passed
the i npugned detention order in the following ternms :

"OFFI CE OF THE DI STRI CT MAGQ STRATE,

BARAMULLA
No. PDA/ | MB/ 81
Dat ed 24-6-1970
ORDER
VWereas |, S. S. Rizvi, District Magistrate,

Baramula, am satisfied that with a view to
preventi ng Mohammad Magbool Damoo S/s CGhul am
Mohi -un-Di n Damoo alias Mdha Joo r/o
Sangrampora from acting in any manner
prejudicial to the security of the State, it
is necessary so to do;

Now, therefore, in exercise of the powers
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conferred by Section 3 (2) read with section 5
of the Jammu and Kashnir Preventive Detention
Act, 1964, I, S S. Ri zvi, District
Magi strate, Baramulla hereby direct that the
said Mhammad Magbool Dammoo be detained in

the Central jail Srinagar, subject to such
conditions as to main-

1018

t enance, di sci pline and puni shrent for

breaches of discipline as have been specified
inthe J & K Detenus General Order, 1968.
Sd/ -
District Mgistrate,
Bar anul | a.
No. Con/ 826- 30
Dat ed 24-6-1970

Copy - f or war ded : -

1.Shri ~Abdul Majid Lone, Dy. S.P. Sopore in

duplicate for execution of the order as

provided by section 4 of the J& Preventive

Detention Act, 1964.  Notice of the order

shall be givento Mohammad Magbool Danmoo by

readi ng-over the same to him and one copy duly

executed, returned to this office.
On the sane date, 'the District Magistrate passed an order
under s. 8, read with s. 13-A of the Act directing that the
petitioner be infornmed that it was -against the public
interest to disclose to himthe grounds ‘on which his
detention was based. On July-11, 1970, the Governnent
havi ng consi dered the order of detention, the report of the
District Magistrate, the grounds on which the order had been
nmade, and other particul ars bearing onthe natter  approved
the said detention order.
The petitioner sent an applicationto this Court dated Apri
10, 1971 requesting that he be produced before this Court so
as to enable himto file an appropriate wit challenging his
det enti on. This Court on May 11, 1971 directed that this
application be treated as wit petition under art. 32 of the
Constitution and directed issue of rule nisi. The  Court
further directed that the petitioner be produced before it
two days before the hearing of the petition.
The State filed an affidavit in reply. The petitioner then
filed the formal wit petition through an advocate on July
27, 1971. The State again filed an affidavit in reply. O
pplication having been nade for permtting to raise
addi ti onal grounds the Court allowed the petitioner "to Me a
conprehensive amended petition. On Cctober 9, 1971, the

amended wit petition was filed in this Court. The State
filed another affidavit in reply.
1019

M. Garg, who appeared on behal f of the petitioner, raised
the follow ng points before us :
(1)that the Jammu & Kashmir Preventive ' Deten-
tion (Anendment) Act, 1967 (J& Act VLIl - of
1967)-hereinafter referred to as the Anending
Act was invalid as it was not assented to by
the Sadar-i Riyasat;
(2) that the proviso inserted by s. 4(2) in
sub-s.
(1) of s. 8 is bad because it suffers from
excessi ve del egation
(3)there has been violation of Art. 21 and
Art. 22 of the Constitution;
(4) at any rate, the proviso is bad because
it conflicts with s. 103 of the Constitution

an
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of Jammu & Kashmr;

(5) that the detention order is bad because

the detaining authority has not applied its

m nd; and

(6) that the order of detention is bad

because it was not served or executed in

accordance with | aw
In support of his first contention the | earned counsel urged
that wunder Art. 370 of the Indian Constitution the only
authority which is recognised as '"the Governnment of the
State of Jammu & Kashmir is the Sadar-i-Ri yasat, Article 370
contenmpl ates that the Sadar-i-Riyasat would be the head of
the- State of Janmu and Kashmr and the Jammu and Kashmr
Assenbly had no power to abolish the office of the Sadar-i-
Riyasat. He further urged that s. 147 cf, the Constitution
of Jammu and Kashmir al so contenplates that the Sadar-i-
Ri yasat shall exist and '"be the head of the State. He urged
that the only possible way of getting rid of the Sadar-i-
Ri yasat woul d be the anendnent of the Constitution of India
as applied to Janmu and Kashmir.
The | earned Attorney-Ceneral, who appeared on behal f of the
Governnment of India, and M Chagla, who appeared for the
State, contended that the Constitution of Janmu and Kashnir
(Sixth Anmendment) Act, 1965, which had received the assent
of the Sadar-i-Riyasat, validly anended the Constitution of
Jammu & Kashmir and validly provided for the appointnent of
a CGovernor in place of the Sadar-i-Riyasat, ‘and therefore,
the Governor was conpetent to give assent to the Jamu and
Kashm r Preventive Detention (Arendrment) Act, 1967.
In order to appreciate the points raised beforeus it is
necessary to give a brief history of the vari ous
constitutional changes which took place in the State of
Jammu and Kashmir. H H
1020
the Mharaja of Jammu & Kashmir, in aletter dated October
26, 1947, addressed to Hi s Excellency the’ Governor-Cenera
of India, offered to accede to the Dominion of |India. On
Cct ober 27, 1947, the Governor-General accepted the /offer
and mamde certain stipulations wth which we are not
concerned. On March 5, 1948, H. H. the Miharaja of Janmu &
Kashm r issued a proclanmation form ng a responsi ble Govt. of
a GCouncil of Mnisters headed by the Prime Mnister which
was to take steps to constitute a National Assenbly based on
adult franchise to forma separate Constitution for the
St ate. On June 20, 1949 Maharaja Sir Hari-Singh entrusted
his legislative, executive and judicial functions to his
son, Yuvraj Karan Singh for a tenporary period.
On  November 25, 1949 a proclamation was issued by Yuvraj
Karan Singh directing that the Constitution of Indiato be
adopted by the Constituent Assenbly of India be adopted by
the Constituent Assenbly in so far as it was applicable in
Jammu and Kashmir in order to govern the relationship of the
State and the contenplated Uni on of India.
The Constitution of India was adopted on Novenber 26, 1949
and on the sanme date certain provisions cane into force —and
the remaining provisions cane into force on January 26,
1950.
Article 370 of the Constitution dealt with the relationship
of the State of Janmu & Kashmir with the Union of India.
Article 370 reads as follows :

370. (1) Notwithstanding anything in this

Constitution, -

(a) the provision of "article 238 shall not

apply inrelation to the State of Janmu and

Kashmir;
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(b) the power of Parlianment to nmake |aws for
the said State shall be limted to-
(1) those matters in the Union List and the
Concurrent List which, in consultation wth
the Governnent of the State, are declared by
the President to correspond to matters
specified in the Instrunent of Accessi on
governing the accession of the State to the
Dom nion of India as the matters with respect
to which the Dominion Legislature nay nake
laws for that State; and
(ii) such other matters in the said Lists as,
with the concurrence of the Government of the
State, the President nmay by order specify.
1021
Expl anati on- For the purposes of this article the Governnent
of the State means the person for the time being recognised
by the President as the Maharaja of Jamu and Kashmr acting
on the advice of the Council of Mnisters for the tinme being
in office under the Maharaja’s proclamation dated the fifth
day of March, 1948;
(c) the “provisions of article (1) and of
this article shall apply in relation to that
St at e;
(d) such of the other provisions of this
Constitution shall apply in relation to that
State subj ect to such exceptions and
nodi fications as the President may by order
speci fy:
Provided that no such order which relates to
the matters specified in the Instrunent of
Accessi on of the State referred to in
paragraph (1) of sub-clause (b) shall be
i ssued except in _consultation with t he
CGovernment of the State;
Provi ded further that no such order which re-
lates to matters other than those referred to
in the |last preceding proviso shall be issued
except with t he concurrence of t hat
Gover nment .
(2) If the concurrence of the Government of the State
referred to in paragraph (ii) of sub-clause (b) of clause
(1) or in the second proviso to sub-clause (d) of that
clause be given before the Constituent Assenbly for the
purpose of framng the Constitution of- the State is
convened, it shall be placed before such Assenbly for such
decision as it may take thereon
(3) Notw thstanding anything in the foregoing provisions of
this article, the President may, by public notification
declare that this article shall cease to be operative or
shal | be operative only wth such exceptions and
nodi fi cati ons and from such date as he may specify
Provi ded that the recommendati on of the Constituent Assenbly
of the State referred to in clause (2) shall be necessary
before the President issues such a notification
On  January 26, 1950 the Constitution (Application to Jammu
and Kashmir) Oder, 1950 was nmade by the President. On
April 20, 1951, the Maharaja of Janmmu & Kashmir issued a
procl amation in pursuance of which the Constituent Assenbly
of Jammu and Kashmr was convened on Novenber 5, 1951. On
June 10,
1 022
1952 the Basic Principles Committee of Jammu and Kashnir
Constituent Assenbly subnitted the interimreport to the
Constituent Assenbly and recommended that: -
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(a) the formof the future constitution of
Jammu & Kashmir shall be wholly denocratic,

(b) the institution of hereditary Rulership
shal | be termi nated, and

(c) the office of the Head of the State
shal | be elective.

The Constituent Assenbly by a resol ution
adopt ed these recommendati ons. The follow ng
part of the, resolution is rel evant

" Now, t her ef or e, in pur suance of t he
resol ution, dated the 12th June, 1952, and
havi ng considered the report of the Drafting
Conmittee, this Assenbly resol ves

1. (i) that the Head of the State shall be
the person recognised by the President of
Uni on on the recomendat i ons of t he

Legi sl ati ve Assenbly of the State;

(ii) he shall hold office during the pleasure
of the President;

(iii) he may, by witing under his hand,
addressed to the President, resign his office;
(iv) subject to the foregoing provisions, the
Head of ‘the State shall hold office for a term
of five years fromthe date he enters upon his

of fice;
Provided that he shall, ~-notwthstanding the
expiration of his term continue to hold the
office until his successor enters wupon his
of fice;
2. that t he reconmendat’i on of the

Legi slative Assenbly of the State in respect
of the recognition of the Head of the State
specified in sub-para (i) of paragraph 1,
shal | be nade by election;. . .
4. that the Head of the State shall be
designated as the Sadar-i-R yasat.
1023
On  November 15, 1952, the President made Order No. C. O 44
to the followi ng effect:
"I'n exercise of the powers conferred by this
article (art. 370) the President, an the
recomendati on of the Constituent Assenbly of
the 'State of Jammu and Kashnir, declared
that, as fromthe 17th day of Novenber, 1952,
the said art. 370 shall be operative with the
nodi fication that for the Explanation in cl
(1) thereof, the following Explanation is
substituted, nanely:-
"Expl anati on. - For the pur poses of this
article, the Governnent of the State means the
person for the tine being recognised by the
Pr esi dent on the recommendation of t he
Legislative Assenmbly of the State as the
Sadar-i-Ri yasat of Jammu and Kashmir, acting
on the advice of the Council of Mnisters  of
the State for the tinme being in office."
On May 14, 1954, in exercise of the powers conferred by cl
(1) of art. 370 of the Constitution, the President with the
concurrence of the CGovernnment, of the State of Jammu and
Kashmr, nade the Constitution (Application to Janmu and
Kashmr) Order, 1954. It superseded the Constitution
(Application to Jammu and Kashmr) Order, 1950. It applied
various provisions of the Indian Constitution to the State
of Jamu and Kashmir. Under Art. 35, after clause (b) the
foll owi ng clause (c) was added
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" (¢) no law with respect to preventive
detention nmade by the Legislature of the State
of Jammu & Kashmir, whether be before or after
t he comencemnent of t he Constitution
(Application to Janmu and Kashmir) Order
1954, shall be void on the ground that it is
i nconsistent with any of the provisions of
this Part, but any such law shall, to the
extent of such inconsistency, cease to have
effect on the expiration of five years from
the commencenment of the said Order, except as
respects things done or onmtted to be done
bef ore the expiration thereof."

We nay notice two other applications. Under art. 361, after

cl. (4) the followi ng clause was added, nanely:
" (5) The provisions of this article shal
apply in relation to the Sadar-i-Riyasat of
Jammu and Kashmir as they apply in relation to
a Rajpranukh, but without prejudice to the
provi si ons of* the Constitution of t hat
;Slate."
1 024
To art. 367 was added the follow ng clause,
nanel y: -
"(4) 'For the purposes of this Constitution as
it applies inrelation to the State of Jamu
and Kashmir -
(a) reference to this Constitution or to the
provisions thereof shall be construed as
ref erences to the Constitution or the
provi sions _thereof as applied inrelation to
the said State
(b) references to the Governnment of the said

State shall be construed as i ncl udi ng
references to the Sadar i-Ri yasat acting on
t he advi ce of hi s Counci | of
Mnisters......... "

To art. 368 was added the foll ow ng proviso:
"Provided further that no such amendment shal
have effect in relation to the State of Janmmu
and Kashmir unless applied by order of the
Presi dent under clause (1) of article 370."
W nmay nention that, as far as the State of Jammu and.
Kashm r was concerned, sonme entries in the Union List were
nodi fied, entry 97 was omitted, and the State List and the
Concurrent List were onmitted.
On Novenber 17, 1956 the Jamu and Kashmir Constitution was
adopted. Sone sections came into force on that date and the
remai ni ng sections cane into force on January 26, 1957. On
Noverber 6, 1957 karan Singh was el ected Sadar-i-Riyasat for
the second tine. On Cctober 31, 1962, Karan Singh was
elected Sadar-i-Ryasat for the third time. On April 10,
1965 Jammu and Kashmir Constitution (Sixth Amendnent) . Act,
1965 received the assent of the Sadar-i-Riyasat. O
Noverber 24, 1965, the President, in exercise of the powers
conferred by «clause (1) of art. 370 of the Constitution
with the concurrence of the Government of the State of Jammu
and Kashmir, made the Constitution (Application to Jamu and
Kashmr) Second Anendnment Order, 1965. Under this Order
for sub-cl. (b) of el. (4) of art. 367 the foll ow ng cl auses
were inserted
"(aa) references to the person for the tine
being recognised by the President on the
reconmendati on of the Legislative Assenbly of
the State as the Sadar-i-R yasat of Jammu and
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Kashmr, acting on the, advice of the Counci
of Mnisters of the State for the tinme being
in office, shall be construed as references to
the CGovernor of Jammu & Kashmir;

(b) references to the Government of the said

State shal | be construed as i ncl udi ng
references to the CGover-
102 5

nor of Jammu and Kashmir acting on the advice
of his Council of Mnisters;
Provided that in respect of any period prior
to the 10th day of April, 1965, such
references shall be construed as including
references to the Sadar-i-Ri yasat acting on
the advice of his Council of Mnisters."
The main point of dispute between the parties is the
position, and inportance of the Explanation in art. 370 of
the Constitution:
According to the Attomey-Ceneral this is a mere definition
inserted  for the purpose of the article in accordance with
the constitutional conditions prevailing at that tine.
According to M. Garg, this is the king-,pin of the whole
rel ati onship between the Union of India and the State of
Jammu and Kashmr. ~ According to himneither the Jammu and
Kashm r Assenbly nor the President were conpetent to inpair
the functioning of the Sadar-i-Riyasat and insofar as the
Constitution of Janmu and Kashmir (Sixth Amendnment) Act,
1965 replaced the Sadar-i-Riyasat by the Governor it is
ultra-vires. Accordiing to him either there has to be an
amendment of the Constitution of India under art. 369 and
art. 370(3) or a fresh Constituent Assenbly has to be
convened to amend the Explanation. He said that if the text
of the Constitution is explicit, effect must be given to it
and it is not the duty of the Courts to inprove upon the
Constitution because the constitution-makers had not
antici pated such a change.
It seems to us that the essential feature of art. 370, sub-
clauses | (b) and (d) is the necessity of concurrence of the
State Gover nnent or the consultation of t he State
CGover nrrent . VWhat the State CGovernnent is at —a particular
time has to be determined in the context of the Constitution
of Jammu and Kashmir. The Explanation did no nore -than
recogni se the constitutional position, as it existed on that
date and the Expl anation, as substituted from Novenber 17,
1952, also did no nore than recognise the constitutiona
position in the State.
We have, therefore, no difficulty in holding that art.
370(1)(b) and art. 370 (1) (d) place no limtation on._the
framing or amendnment of the Constitution of  Jamu and
Kashmr. if thereis alimtation it nust be found in the
Constitution of the State. Section 147 of the Constitution
of Jammu and kashmir itself provides that under that section
the Indian Constitution cannot be anended.
The |earned counsel, relying on Sanpat Prakash v. State  of
Jammu and Kashmir(1l) contended that the only way of
nodifying art. 370 is specified in art. 370(3) itself. He
said that this was
(1) [1969] 2 S.C R 365.
1026
expressly laid down by this Court in the decision just
referred to. W are not concerned with the question whet her
art. 370(3) can now be utilised to amend the provisions of
art. 370(1) and (2), and therefore we do not express any
opinion on that point. W are now not concerned wth an
amendment of art. 370(1). W are concerned wth the
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situation where the explanation ceased to operate. It had
ceased to operate because there is no |longer any Sadar-i-
Ri yasat of Janmmu and Kashnir. |If the definition contained
in the Explanation cannot apply to the words "governnent of
the State" then the neaning given in art. 367(4), as
amended, wll have to be given to it. |If this neaning is
given, it is quite clear that the Governor is conpetent to
give the concurrence stipulated in art. 370 and perform
ot her functions laid down by the Janmu and Kashmi r
Constitution.

The | earned Counsel for the petitioner drew our attention to
,S. 147 of the Constitution of Jammu and Kashmir. He said
that even this section contenpl ates the perpetual existence
of the Sadar i-Ri yasat because this section expressly bars
the Assenbly from anmending any provision of art. 147 and one
of the provisions containedin this section is that the
assent to an anendnent of the Constitution nust be given by

the Sadar-i-Riyasat. It is true that s. 147 provides that
"an amendnent of thi's Constitution may be initiated only by
the introduction of a Bill for the purpose, in t he
Legi sl ative Assenbly, and when the Bill is passed in each

House by a mpjority of not |less than two-thirds of the tota
menbership of that, House, it shall be presented to the
Sadar-i-Ri yasat for his-assent and, upon such assent being
given to the Bill, the Constitution shall stand amended in
accordance with the terns of the Bill." But the Constitution
itself contains s. 158 which provides that "unless the
context otherw se requires the General C auses Act, S. 1977.

shall apply for the interpretation of this Constitution as
applies for the interpretation of an Act of the State
Legi sl ature.” 'The General Causes Act contains-S. 18 which
reads :

8. In any Act nade after the comrencenent

of this Act, it shall be sufficient, for the
pur pose of indicating the relation of a lawto
the successors of any functionaries or of
corporations having perpetual succession, to
express its relation to the functionaries or
corporations."
By virtue of this Act, if the Governor is the successor- to
the Sadari-Rivasat. he would be entitled to exercise all the
powers of the 'Sadar-i-Riyasat. There is no doubt that  he
is the successor. The original constitution, by s. 26,
provi ded :
"26(1). The Head of the ~State shall be
designated as the Sadar-i-Riyasat. (2) The
executive power of the
1027
State shall be vested in the Sadar-i-Ri yasat
and shall be exercised by himeither directly
or through officers subordinate to- him in
accordance with this Constitution.
Section 27 provided for the election of the Sadar-i-Riyasat
and’ s. 28 for the termof office. It is quite clear  from
these provisions that the Sadar-i-Riyasat is really the nane
gi ven to the head of the State. Under t he State
Constitution as anended the Head oil the State is designated
as the Governor. Sub-s. (2) of S. 26, as anended, vests the
executive powers of the State in him
It is true that the Governor is not elected as was the
Sadar-i Riyasat, but the node of appointnment would not rmake
him any the | ess a successor to the Sadar-i-R yasat. Bot h
are heads of the State.
M. Garg argued that the amendnent of ss. 26 and 27 of the
Constitution of Jammu & Kashnmir was bad. |In support of his
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argunent, he relied on the follow ng passage in Golaknath

v.. State of Punjab(1)
"The next argunent is based upon t he
expression "amendnment” in art. 368 of the
Constitution and it is contended that the said
expression has a positive and a negative
content and that in exercise of the power of
amendnent Parlianment cannot destroy t he
structure of the Constitution, but it can only
nodify the provisions thereof wthin t he
framework of the original instrument for its

better effectuation. If the fundanent al s
woul d be anenable to the ordinary process of
amendnent with a special majority, t he

argunent ~proceeds, the institution of the
Presi dent can be abolished, the parlianentary
executive ~can be renoved, the fundanenta
rights ~can be abrogated, the concept of
federalismcan be obliterated and in short the
soverei gn denocratic republic can be converted
into a totalitarian 'system of governnent.
There is considerable force in this argunent.”
But the passage. cited by himcan hardly be availed of by
him for the reason that the amendnent impugned by him in
the light of what we have already stated about the nature of
the explanation to Art. 370 of our Constitution, does not
bring about any alteration either in‘the framework or the
fundanentals of the Jammu and Kashnir Constitution. " Me
State Governor still continues to be the head of the
Government aided by a council of mnisters, and the only
change effected is in his designation and the node-
(1) [1967] 2S.C R 762.
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of his appointnent. It is not as-if the State Covernnent,
by such a change, is made _irresponsible to the State

Legi slature, or its fundanental character as a responsible
Government is altered. Just as a change in the designation
of the head of that Governnment was earlier brought ‘about by
the introduction of the office of Sadar-i-Riyasat, so'too a
change had been brought about in his designation from that
of Sadar-e-Riyasat to the Governor. That was necessitated
by reason of the Governor having been substituted in place
of Sadar-e-Riyasat. There is no question of such a change
being one in the character of that Governnent~ from a
denocratic to a non-denocratic system A conprehensive
argunent, which was raised in CGolaknath’s case and wth
reference to which the aforesaid observati ons were made, was
not raised before us, and therefore, we are not required at
present to go into it.

M. Garg drew our attention to cls. (aa) and (b) ~of art.
367(4), as substituted by C O 74 of 1965 [The Constitution
(Application to Jamu and Kashnir) Second Anendrment | Order

1965] . We have already set them out above. He said  that
this was anendnment of art. 370(1) by the back-door and the
Presi dent could not exercise these powers under art. 370(1)
when he had not purported to exercise these powers under
art. 370(3). But, as we have already said, the explanation
had beconme otiose and references to the Sadar-i-Riyasat in
other parts of the Constitution had also become otiose.
There were two alternatives; first, either to |leave the
courts to interpret the words Government of the State" and
give it its legal nmeaning, or secondly, to give the |ega

meaning in st definition clause. Wat has been done is that
by adding cls. (aa) and (b) a definition is supplied which
the Courts would have in any event given. Therefore, we do
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not agree that there has been any anendnent of art. 370(1)
by the back-door.

If we had regarded this as an amendnment to art. 370(1), then
we woul d have to consider whether the anmendatory powers had
been validly exercised or not, but as we have said, we are
not concerned with this question

In conclusion we hold that the Anending Act was validly
assented to by the Governor.

Conming to the second point urged by M. Garg, we are unable
to appreci ate how the Janmu and Kashmir Preventive Detention
(Amendrent) Act, 1967 del egates any legislative powers to
anybody It confers executive powers on the det ai ni ng
authority by the insertion of the proviso to S. 8 to direct
that the person detained may be inforned that it would be
against the public interest to comunicate to him the
grounds on which the

1




