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Control) Act, 1949 (Mad. XXV of 1949), s. 13-Constitution
of India, Art. 14,

HEADNOTE

One C had obtained a | ease of a cinema house which was to
expire in My 1942. In the neantine |litigation -ensued
between the owners of the cinena house, and the Hi gh /Court
appoi nted receivers to adm nister the property. 1n-1940 one
| offered to take a | ease of the cinema house for 21 years.
The High Court offered C the option of taking the |lease for
21 years but Cwas willing to take it only for 7 years upto
May 1947. Thereupon the High Court ordered that a | ease be
given to C upto May 1947, and thereafter the | ease be given
to 1 wupto My 1961. In accordance with this order the
receivers executed two |eases, one in favour of C and a
reversionary lease in favour of |I. Before the lease in
favour of C expired the Madras (Lease & Rent Control) Act,
1946, cane into force which protected tenants in 22

170

possession from eviction even after the expiry of their
| eases. This Act was replaced by the Madras Buil dings
(Lease & Rent Control) Act, 1949, which contained simlar

Constitutiona




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 18

provisions. Section 13 of the 1949 Act enpowered the State
CGovernment to "exenpt any building or class of buildings

from all or any of the provisions of this Act." On the
application of | the Governnent passed an order on June 4,
1952, under s. 13 exenpting the cinema house from all the

provisions of the Act. Subsequently, the reasons for making
the order were given by the Government to be: (i) C had
del i berately, though he had been offered a l|ease for 21
years by the H gh Court, taken a |ease for 7 years and he
was seeking to take advantage of the Act after the expiry of
his lease, (ii) Cwas an absentee | essee and had severa
other business and (iii) C had already been in possession
for 5 years nore than he was legitimately entitled to be. C
filed a wit petition before the Hi gh Court for quashing the
order on the grounds that s. 13 of the Act vested in the
Government an unguided and  uncontrolled discretion and
violated Art. 14 of the Constitution and that the order
deprived C of ~the -equal protection of the beneficia
provisions of the Act. The Hi.gh Court held that s. 13 was
not unconstitutional but that the order of the Governnent
was ultra vires. | appealed to the Suprene Court. At the
hearing C sought to challenge the validity of s. 13 also.
Held, that s. 13 of the Act did not violate Art. 14 and was
not unconstitutional. Enough guidance was afforded by the
preanble and the /operative provisions of the Act for the
exercise of the discretionary power vested in t he
CGover nment . The power tinder s. 13 was to be exercised in
cases where the protection given by the Act caused great
hardship to the I andl ord or was the subject of abuse by the
tenant.

Ram Krishna Dalma v. Sri justice Tendol kar, [1959] S.C. R
279 and Sarday Inder Singh v. State of Rajasthan, [1957]
S.C.R 605, followed.

Hel d, (per Sinha, C. J., Ayyangar and Miudhol kar, jj.), that
the order passed by the Governnent under s. 13 was \ultra
vires and void. An order nmade under s. 13 was subject to
j udi ci al review on the grounds that (a) it was
discrimnatory, (b) it was nade on grounds which ‘were not
germane or relevant to the policy and purpose of° the Act,
and (c) it was nade on grounds which were mala fide.” In the
present case the grounds given for granting the  exenption
were not those countenanced by the policy or purpose of the
Act . The nere fact that C had taken the |ease for 7 years
and continued in possession after its expiry was no ground
for weviction as the policy of the Act was to protect such
possessi on. The fact that C had other business was
imuaterial; the Governnent failed to consider the question
whether if C was evicted he could secure 'alternative
accommodati on where he could carry on the business which he
was carrying on in the cinena house.

171

Per S. K Das and A. K Sarkar, JJ. The order passed by the
CGovernment under s. 13 was a conpetent and | egal order. All
that the court had to see was whether the power had been
used for any extraneous purpose, i.e., not for achievingthe
obj ect for which the power was granted. The purpose of the
Act was to prevent unreasonable eviction and to contro

rent. VWere, as in the present case, there was no risk of
the landlord being able to realise illegal rent or prem um
the eviction would not be unreasonable. Furt her, i f

exenption was refused in the present case it would prevent
the High Court fromadnmnistering the property in its
char ge. The order was not unfair to Cfor he had been
of fered a | ease for 21 years which he declined.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 671 of 1957.
Appeal fromthe judgnent and order dated February 5, 1954,
of the Madras High Court in Wit Appeal No. 28 of 1953.
Sachin Chaudhuri, N A Palkhiwala, J. B. Dadachanji, S. N
Andl ey and P. L. Vohra, for the appellant.

B. K. Gopal akri shnamachar and T. M  Sen, for t he
respondent No. 1.

A V. Viswanatha Sastri, R Ganapathy lyer and

G Copal akri shnan, for respondent No. 2.

1961. April 21. The Judgnent of Sinha, C J., Ayyangar and
Mudhol kar, JJ. was delivered by Ayyangar, J. The Judgnent of
S. K Das and Sarkar, JJ., was delivered by Sarkar, J.
AYYANGAR, J.-This is an-appeal against a judgnent of a
Di vi sion Bench of the High Court of Madras on a certificate
under Arts. 132 and 133(1) of the Constitution, and raises
for consideration the constitutionality of s. 13 of the
Madras " Buildings (Lease & Rent Control) Act, 1949; and the
legality —of —an order of the State Governnent passed
t her eunder.

The facts giving riseto the appeal are briefly as follows:
The dispute relates to prom ses No. 1, Blackers Road, Mount
Road, WMadras-a property which was originally owned by one
Sir Haji Ismil  Sait. In or about the year 1914 one
Venkayya obtained a |lease of this property from Sir Haji
Ismail Sait and constructed a cinema-theatre thereon

172

which he ran wunder the nane of "the Gaiety Theatre"
Venkayya was adjudicated an insolvent and the Oficia
Assignee of Madras in whom his estate, including the
| easehold interest in the suit site vested, obtained a
further |ease of the property fromthe representatives of
Sir Haji Ismail Sait who had by then died, for a period of 9
years from Mrch 1926. Thereafter the Oficial Assignee
sol d the super-structure of the theatre to one Ms. 'Madan to
whom he al so assigned the unexpired portion of the |ease.
Ms. Madan, subsequently, obtained a further |lease of the
property fromthe representatives of Sir Haji lIsmail” Sait’s
estate for a further period of 7 years fromJune 1935. Ms.
Madan was thus the owner of the superstructure and the
| essee of the site, with a termwhich would expire “in or
about May 1942. Wile one T. S. PL. P. Chidanbaram Chetty
who is the second respondent before us obtained a conveyance
of all the rights which Ms. Madan possessed in the super-
structure and in the |l ease for a sumof Rs. 36,000 under a
regi stered deed dated January 4, 1937, and he ran the cinema
house from t hen.

There was litigation between the heirs of Sir Haji~ Isnail
Sait, pending on the original side of H gh Court of  Mdras,
and by interimorders passed in two suits (C. S. Nos. 280
and 286 of 1939), the Hi gh Court appointed two advocates as
Joi nt-Receivers to admnister’ the property in suit. ln-the
early nonths of 1940, one J. H Irani, the father of P. - J.
Irani -the appell ant before us-had negotiated with the Recei -
vers for a lease of a property adjacent to No. 1 Blackers
Road with a viewto construct a cinema theatre whereon
That |ease was for a period of 21 years and would have
expired in or about April-Muy 1961. Irani offered to the
Receivers to take a |lease also of the property now in
dispute and on which the Gaiety-theatre stood, also till
April-May 1961. The Receivers then moved the Court for
directions regarding the grant of the |ease. The second
respondent, whose term of |ease would have expired in 1942,
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was of fered by the Court the option of taking a | ease for 21
years fromthe 1st of May 1940 but he expressed his

173
unwi I lingness to take a | ease for such a long term He was,
however, willing to have the | ease continued for a period of

7 years fromthe 1st of May 1940, i.e., for 5 years beyond
the termof his then existing lease. The Court thereupon
passed an order on May 2, 1940 readi ng:
"The | essee of the Gaiety Theatre (Chi danbaram
Chetty) wll be given a | ease of seven years
from this date. They will not be given any
further option. On the expiry of that period,
i.e., from 2nd WMy 1947 the same nmay be
included in the lease of J. H Irani at the
same rate of rent at which it is being |eased
to the lessee of the Gaiety Theatres."
In accordance with-this order the Receivers of the estate of
the late Sir Haji Ismail Sait executed two | ease deeds (1)
in favour of the second respondent for a period of 7 years
from May 1, 1940 and (2) a reversionary |lease in favour of
J. H Irani for a period of 13 vyears-11-1/2 nont hs
comencing from My 1, 1947, i.e., on the expiry of the
| ease in favour of the second respondent, this term being
fixed so as to be cotermnous wth the |ease of the
nei ghbouring property which Irani was being granted.
The term of the lease in favour of the second respondent
woul d, therefore, have ended on May 1, 1947 but before that
date Madras Buildings (Lease & Rent Control) Act 1946
(Madras XV of 1946) cane into force under which tenants in
possession who continued in-occupation of ~residential or
non-residential buildings could not be -evicted therefrom
except by proceedi ngs taken under the Act before designated
officers and on stated grounds which didnot include the
nmere expiry of the term It is now common ground that. this
enact ment covered the second respondent’s possession of the
premses now in dispute and that notw thstanding the
termnation of the termhe was( statutorily entitled to
continue in possession even after the expiry of the | ease on
May 1, 1947.
This is the result of decisions rendered in certain
pr oceedi ngs bet ween the parties to which we shal
i mMmediately refer. Irani, the, reversionary lessee called
upon the second respondent to surrender possession in
174
accordance with the conditions of his |ease;, but the latter
declined to do so relying upon the Act and the protection
which it conferred wupon him Ther eupon "t he ' present
appel I ant - P. J. Irani- as representing the estate of his
father who had by then died, filed a suit on the origina
side of the Madras H gh Court (C. S. 479 of 1947) for
evicting the second respondent fromthe property. It nmay be
mentioned that the suit was based upon the allegation that
what had been |eased to Venkayya originally was a ' vacant
site without any buil dings and that consequently Madras Act
XV of 1946 which did not apply to leases of nere vacant
sites did not apply to protect the second respondent’s
possessi on. The suit was, however, disnmissed by judgnent
rendered on April 22, 1948, on the finding that a building
as well as the site had been included in the |ease, which
brought it within the scope and protection of the Act. The
appellant filed an appeal against this judgment (Oigina
Side Appeal 37 of 1948) which was al so dismssed on July
29,1951, on the sane finding. Even while the appeal was
still pending before the High Court, Irani applied to the
CGovernment of Madras for exenption of the premi ses from the
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operation of the Act. By the date of this application
Madras Act XV of 1946 had been repealed and its provisions
substantially re-enacted in the Madras Buildings (Lease &
Rent Control) Act, 1949, but as the provisions of the two
enactments on the points which arise for decision in this
appeal are identical it is sufficient if reference is made
to those of the later Act. A provision for exenption being
granted fromthe operation of the Act by the State Govern-
nment was contained in s. 13 of the Act (Madras Buil dings)
Lease & Rent Control Act., 1949), to which we shal
hereafter refer as the Act, in the follow ng termns:
"Notwi t hstandi ng anything contained in this
Act the State Governnent nmay by a notification
in the Fort St. George Gazette exenpt any
bui l di ng or class of buildings fromall or any
of the provisions of this Act."
The Government, however, by their order dated June.

175
4, 1951,  rejected this application for exenption on the
ground that the matter was then sub-judice. After the

di smi ssal —of the appeal by the Division Bench the appellant
Irani nmoved the Governnent afresh by a further petition
filed in or about Decenber, 1951, praying for the sane
relief. The Government, by their order dated June 4, 1952,
granted the exenption sought and the relevant notification
whi ch appeared in the Fort St. George Gazette ran:
“I'n exercise of the powers- conferred by
section 13 of the Madras Buildings (Lease &
Rent Control) Act 1949 (Madras Act XXV of
1949) Hi s Excellency the Governor of Madras
hereby exenpts - the building No. 1 Blackers
Road, Mount Road, Madras (Gaiety Theatre) from
all the provisions of the said Act."
And it was authenticated by the Chief Secretary to
CGovernment. The second respondent thereupon made a petition
to the Hgh Court wunder Art. 226 of the Constitution
challenging the legality and propriety of this order of
exenption on the principal ground that the provi si on
contained in s. 13 of the Act enabling the Governnent to
exenpt particular buildings fromthe operation of the Act,
vested in them an unguided and arbitrary discretion which
was unconstitutional as violative of the equal protection of
the laws guaranteed by Art. 14 of the Constitution. In the
affidavit in support of the petition, the second respondent
further averred that in the order inpugned "no justification
has been shown for depriving the petitioner of t he
beneficial provisions of the Rent Control Act”. Both the
State of Madras whose order was inmpugned as well as. the
appel lant Irani for whose benefit the order was passed  were
nade respondents to this wit petition. The wit _petition
was di smissed by a | earned Single-Judge of the Hi gh Court by
order dated March 12, 1953, on the ground that t he
constitutional validity of s. 13 of the Act had al ready been
upheld by a Division Bench of the Court in another case.
The second respondent thereafter took the matter in appea
under cl. 15 of the Letters Patent. At the tinme this appea
was heard the Bench had before it, two other appeals in
whi ch al so the question whether s. 13 of the

176
Act violated Art. 14 of the Constitution had
been raised. The three appeals were heard

together and this common point was first
deci ded by a judgnment pronounced on October
23, 1953. The learned Judges held that s. 13
of the Act did not offend Art. 14 of the
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Constitution but that i ndi vi dual orders
granting the exenption might be exanmned to
find out whether such orders were within the
policy and purpose of the Act or whether they
were discrimnatory and therefore offended
Art. 14. In this view the grounds upon which
exenption was granted in each of the three
cases before themwere separately considered
and in the appeal by the second respondent the
| earned Judges, after examining the reasons
di scl osed by the Governnent as to why they
granted exenption in the particul ar case, held
that those reasons were not germane to the
purpose for which the, power of exenption had
been vested in them and quashed the order of
exenpt i-on.
I rani- feeling aggrieved by the decision of the
H gh Court applied to-and obtained a certificate under Arts.
132 and 133(1) of the Constitution and has filed the present
appeal before us.” The State of Madras has not appeal ed but
as a respondent has filed a statenent which was repeated by
Counsel on their behal f; that they were not interested in
di sputing the correctness of the judgment of the High Court
but left the matter to be decided between the riva

contestants, viz., Irani and the second respondent.
M. Sachin Chowdhary, |earned Counsel for the
appel | ant Irani, urged substantially t wo

poi nts before us: (1) that the inpugned order
of the  Covernnent —exenpting the buildings
under s. 13 of the Act was executive or
admnistrative in its nature and not quasi-
judicial as wongly held by the H gh Court,
and was, therefore, not anenable to be quashed

by the issue of a wit of certiorari, (2)
assum ng that the order was quasi-judicial
still it could be quashed or set aside only if

it were mala fide or proceeded upon  grounds
whol ly extraneous  for the purpose of the
enactnment and that in the instant case neither
of these conditions was fulfilled and the High
Court was
177

therefore not justified in setting it —aside.
He further submtted that the H gh Court had
erroneously converted itself,~as it were, into
a Court of appeal, put itself in the place of
the Governnent and decided the case on the
basis of what the Court itself would have done
if it were the exenpting authority. Lear ned
Counsel urged that this went beyond t he
supervisory jurisdiction of the H gh Court in
the exercise of its powers under Art. 226 even
when dealing with a quasi-judicial order

Bef ore dealing with these points it is
necessary to nention that obviously these
argunents proceed upon the basis that the
power conferred by s. 13 of the Act on the
State Governnent to exenpt "buil dings or class
of buildings fromthe operation of the Act is
constitutionally valid. W are saying this
because M. Viswanatha Sastri-learned Counse
for the second respondent disputed before us
the correctness of the decision of the High
Court dated October 23, 1953, upholding the
validity of s. 13 of the Act. It is manifest
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therefore that the point urged by M.
Vi swanatha Sastri should first be decided
bef ore considering the points urged in support
of the appeal
Learned Counsel for the appellant, however,
raised an objection, to Counsel for the
respondent being permtted to contest the
validity of s. 13 of the Act. He pointed out
that the question of the validity of s. 13 had
been decided by a judgment rendered on Cctober
23, 1953, and that as the respondent did not
prefer an_ appeal to this Court from that
j udgrment, he was precluded fromagitating this
guestion in the appeal now before us. W
consider this objection as without substance.
By its order dated COctober 23, 1953 wit
appeal 28 of 1953 against the decision in
which this appeal has been brought was not
di sposed of but was still kept pending before
the  High Court for further consideration and
as observed by the | earned Chief Justice in
that judgment:
"In this view we cannot strike down s. 13 of
the Act as-inconsistent with the Constitution
and /void but we shall have to exam ne each
case on its merits".
23
178
Wit Appeal 28 of 1953 was thereafter dealt with on its
nerits and it was this examnation which resulted in its
being allowed. 1In our opinion, therefore, the two judgnents
have to be read together and as really part of one
proceedi ng, though for convenience and with a view to define
the scope of the arguments the Court expressed its | opinion
on the Constitutional point at an earlier stage. W' al so
consider that it is doubtful if an-appeal would have lain
fromthe judgnent of the H gh Court dated Cctober 23, 1953,
and even assuming that it did in viewof the natters /which
we have set out earlier, the respondent cannot be precluded
from contesting the correctness of the conclusion of the
H gh Court, by reason of his not having noved this Court
under Art. 136 of the Constitution. W therefore consider
that the respondent is entitled to support the judgnent in
his favour by attacking those portions of that judgnent
whi ch are against him
The subnission of M. Viswanatha Sastri was that s.. 13 of
the Act conferred an wunguided and arbitrary  power on
CGovernment to discrimnate between one buil ding and anot her
and choose at their will and pleasure particular. buildings
which would be subject to the provisions of the Act and
others which would not be so subject, the tenants- in the
latter being deprived of the protection conferred on | other
tenants simlarly situated. He further urged that whether
or not a power to exenpt a class of buildings was valid,
because in such a case there m ght possibly be an el enent of
classification based on rational grounds grounds gernane to
carry out the policy or purpose of the Act-the sane could
not be predicated of the power to grant exenption for
i ndi vi dual buildings because in the latter case it would be
nmerely an arbitrary exerci se of power discrimnating between
one building and another, or one tenant and another and
which would, therefore, render the very confernent of the
power invalid as in violation of the equal protection of the
| aws guaranteed by Art. 14.
The argunents addressed to us were the sane as bad been
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urged before the | earned Judges of the Hi gh
179

Court and had been repelled by them They pointed out that
it was not correct to say that the enactrment did not
sufficiently disclose the policy and purpose of the Act
whi ch furnished adequate guidance for the basis of the
exerci se of the power of exenption. The preanble to the Act
ran:

"Whereas it is expedient to regulate the

letting of residential and non-residentia

buildings and to control the rents of such

bui | di ngs and to prevent unreasonable eviction

of tenants therefromin the State".
This neant that the legislation was enacted for achieving
three purposes: (1) the regulation of letting, (2) the
control of rents, and (3) the prevention of unreasonable
eviction of tenants fromresidential and non-residentia
bui I di ngs. The Act ~was the latest in the series of
enactments and orders dating back to the period of the
Second Worl'd War when due, inter alia, to large scale
noverrent —of popul ations to urban areas, there was an acute
shortage of accomodation in the principal towns, as a
result of which tenants ousted from buildings occupied by
them on the termnation of their tenancies could not find
alternative accompdation and were thrown on the streets,
and thus owners of house-property could, if |eft unchecked,
unfairly exploit | those who sought accommodati on. The
enactment in terns protected the rights of tenants in
occupation of buildings from being charged ‘unreasonable
rates of rent and from bei ng unreasonably evicted therefrom
Tenants who required this protection included, of course,
those whose duration of tenancy under the ordinary |law had
expired and who would, therefore, have been liable to be
ejected fromthe buildings occupied by them Accordi ngly,
the definition of a "tenant" included those who continued in
possessi on notw thstanding their term of tenancy had expired
and even those agai nst whom decrees for eviction had been
passed by Civil Courts but under which eviction’ had not
taken pl ace.
Though the enactnment thus conferred these rights on tenants,
it was possible that the statutory protection could either
have caused great hardship to a
180
| andl ord or was the subject of abuse by the tenant hinself.
It was not possible for the statute itself- to -contenplate
every such contingency and nake specific provision-therefor
in the enactnent. It was for this reason that a~ power of
exenption in general ternms was conferred on the State
Gover nent whi ch, however, could be used not for the purpose
of discrimnating between tenant and tenant, but in order to
further the policy and purpose of the Act which was, in the
context of the present case, to prevent unr easonabl e
eviction of tenants. The |earned Judges of the H gh Court,
t her ef or e, hel d that while s. 13 of the Act was
constitutionally wvalid, any individual order of exenption
passed by the Governnent could be the subject of judicia
review by the Courts for finding out whether (a) it was
discrimnatory so as to offend Art. 14 of the Constitution
(b) the order was nade on grounds which were germane or
relevant to the policy and purpose of the Act, and (c) it
was not ot herw se mal afi de.
We find ourselves in conplete agreement with the approach
and conclusion of the |earned Judges of the High Court to
the consideration of the question of the constitutiona
validity of s. 13 of the Act.
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The neaning and scope of Art. 14 of the Constitution has
been the subject of several decisions of this Court, a
nunber of which have been considered by us in sone detail in
Jyoti Pershad v. Administrator of Union Territory (Wit
Petition 67 etc. of 1959) in which we have pronounced
judgrment today. In viewof this we find it unnecessary to
traverse the sane ground except to say that in the case
before wus enough guidance is afforded by the preanble and
operative provisions of the Act, for the exercise of the
di scretionary power vested in Governnent so as to render the
i mpugned section not open to attack as a denial of the equa
protection of the laws. In our judgnent, the provision now
i mpugned belongs to the class nunbered (v) in the analysis
of the decision on Art. 14 by Das C. J. in Ram Krishna
Dal mia v. Justice Tendolkar (1).
(1) [1959] S.C.R 279, 300.
181
"A statute may not nake a classification of-
the persons or things to whomtheir provisions
are intended to apply and leave it to the
discretion of the Governnent to select or
classify the persons or things for applying
those provisions according to the policy or
the principle laid down by the statute itself
for guidance of the exercise of discretion by
the Government in the matter of such selection
or classification. Lf° the -Government in
maki ng' the selection or classification does
not proceed on or follow such policy or
principle.......~T. ... ... ...« the  executive
action but not the statute shoul d be condemed
as unconstitutional."
Possibly even a nore apt precedent is that furnished by
Sardar Inder Singh v. State of Rajasthan (1) where, | anmpng
others, the validity of s. 15 of the Rajasthan (Protection
of Tenants) Ordinance, 1949, was - uphel d. That | section
aut horised the Governnent to exenpt any person or class of
persons from the operation of the Act, and it was / urged
before this court that this offended Art. 14. The argunent
was repel |l ed, observing
"It is argued that that section does not |ay
down the principles on which exenption could
be granted, and that the decision of the

matt er is left to the unfettered and
uncanal i sed di scretion of the Governnent, and
is therefore repugnant to Art. 14. It is true

that that section does not itself indicate the
grounds on which exenption could be granted,
but the preanble to the Ordinance sets out
with sufficient clearness the policy of the
Legi sl ature; and as that governs s. 15 of the
O dinance, the decision of the Governnent
thereunder cannot be said to be unguided.
Vi de Harishanker Bagla v, The State of Madhya
Pradesh. "

The | earned Judges of the High Court were therefore, correct

in their concl usi on that s. 13 of the Act was

constitutionally valid but that individual orders of

CGover nment passed under that section could be the subject of

judicial review in the manner already indicated.

(1) [1957] S.C.R 605, 621

182

W shall now proceed to consider the points. wurged by

| earned Counsel for the appellant contesting the correctness

of the decision of the H gh Court setting aside the order of
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Government exenpting the premises in dispute for the reason
that it was passed on grounds not gernane to the purpose for
whi ch the power was conferred. As already stated, the first
poi nt urged was that the order granting the exenpti on was an
executive or an admnistrative order which was not anenable
to being quashed by the issue of a wit of certiorari. W
consider there is no substance in this objection. If the
H gh Court were right intheir view that the order of
exenption was passed for reasons which did not fall wthin
the purpose for which the power was conferred by s. 13 of
the Act the order itself would be one discrimnatory of the
second respondent as violating his fundanental right to
equal protection of the laws. In such an event Art. 226
would certainly be available to set aside such an order
which affected the fundanmental right of the petitioner
before the Court. I ndeed, it was on the ground that
i ndi vi dual orders passed by Governnent by virtue of the
power conferred upon it by s. 13 of the Act were exam nable
by the 'Court for their violating Art. 14 that the
constitutionality of s. 13 was upheld and in t he
ci rcunst ances —no objection could, therefore, be taken to a
judicial review of such-individual orders. Besides, even if
the order did not violate Art. 14, still if the High Court
were right in the view that the same was beyond the powers
conferred on Governnment by s. 13 of the Act, we see no
substance in the contention that the Court [acks power under
Art. 226 to set aside an ultra vires order vitally affecting
a person’s right to statutory protection against eviction

We do not consider that immunity frominterference by the
Courts could be sought for order, % which are plainly ultra
vires nerely because they were passed bona fide in the sense
of being without indirect notive. Particularly so when the
power of the Hi gh Court under Art. 226 of the Constitution

is not limted to the issue of wits falling under
particul ar groupings, such.as the certiorari, mandanus,
etc., as these wits
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have been understood in England, but the power is general to
i ssue any direction to the authorities, Vi z. for
enforcenent of fundanmental rights as well —as for other

pur poses.
The second point urged was, and this was the nmain point
argued by | earned Counsel for the appellant,that the learned
Judges of the Hi gh Court were in error in holding (a) that
the reasons given by the Governnent were not germane to the
purpose or policy of the Act and, therefore, outside the
power conferred on themby s. 13 of the Act, and (b) in con-
stituting thenselves, as it were, as an appellate authority
and exam ning the reasons which induced the Governnent to
grant the exenption, and pronounci ng upon the correctness or
ot herwi se of these reasons.

Before considering this argunent it is necessary to advert
to a submission of the | earned Counsel for the appellant
suggesting that the Hi gh Court were in error in calling for
the reasons which induced the Government to pass the orders
of exenption, though when the reasons were before the Court
it was in a position to examine the legality of the order

We do not consider this subnission well-founded. The entire
basi s for upholding the constitutional validity of s. 13 of
the Act and considering that it did not offend the equa

protection of the law guaranteed by Art. 14 of t he
Constitution was, that the discretion or the power conferred
upon Government was not ungui ded, uncanalised or arbitrary,
but that it had to be exercised in accordance with the
policy and object of the enactnent gatherable from the
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preanble as well as its operative provisions. The order
itself mght on its face have shown that it conforned to
this requirenment, in which event it would have been for the
party challenging the validity of the order to establish to
the satisfaction of the Court that it was malafide or had
been passed on grounds not contenpl ated by or extraneous to,
the object and purpose of the enactnment or the principles

whi ch shoul d have governed the exercise of the power. For
instance, if the exenption had been in favour of a
particul ar cl ass of

184

bui | di ngs, say those belonging to charities-religious or
secular-the classificatioon would have been apparent in the
very order of exenption.  Were, however, the exenption
granted is not of any class of buildings which would ex
facie disclose a classification, but the exenption is of a
specified building owned by A.or in which Bis a tenant,
then prima facie it wuld be discrimnatory and when the
legality 'of the order is challenged, its intra vires
character coul d be sustained only by disclosing the reasons
which I ed to the passing of the order

In the present case, when the matter was before the
appel l ate Court the Advocate-General filed a menmorandum
setting out the reasons why exenption was granted in the
three cases before the Court. 1In regard to the exenption
which was the subject of controversy in wit appeal 28 of
1953 with which we are concerned, the nenmorandum which the
Government filed ran

"The Gover nnent exenpted t he
building........7....... for~ the follow ng
reasons: -

(1)When the H gh Court offeredin 1940 to
| ease out the premises in question for a
period of 21 years, Sri Chettiar elected to
take it on lease only for a period of seven
years, which expired in 1947. As per the Hi gh
Court’s order in C S. Nos. 280 to 286 of
1939, Sri J. H [lrani, father of Sri  P. J.
Irani took a |ease of the promises 'for a
period of 13 years 11-1/2 nonths from 1947 and
he deposited Rs. 10,000 towards  the said
| ease. He is therefore entitled for the
benefits from 1948 onwards.
(2)Had not the Rent Control Act cone into
force, Sri P. J. lrani would have got
possession in the ordinary course as per High
Court’s order and the terns of the l'ease deed.
The operation of the Act is therefore really a
hardship to him
(3)Sri Chettiar is only an absentee |lessee
and he is having several other business in
Sout h I ndi a.
(4) The conduct of Sri Chi dambaram Chettiar
in refusing to surrender the possession of the
building to Sri P. J. Irani who had taken a
valid | ease under
185

the orders of the High Court is that of a hard
litigant seeking to exploit the letter of the
| aw wi t hout rmuch regard to bona fides; and
(5)Sri  Chettiar had already nmanaged to be
in possession of the building for five nore
years than he was legitimtely entitled to
be. "

The |earned Judges of the H gh Court held that the reasons
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which led the Governnment to grant the exenption were not
those which were countenanced by the policy or purpose of
the Act and that the order of exenption was, therefore,
invalid. 1In doing so the |earned Judges said:
"Reasons 1, 2 and 4 go together and have refe-
rence to the order of the Hi gh Court in 1940
directing the Receivers to execute a |l ease for
seven years to the appellant and after the
expiry of that period to grant a |ease for
fourteen years to the second respondent s

f at her. It is undoubtedly true that but for
the application of the Act, the second res-
pondent’s f at her woul d have obt ai ned

possessi on of the prem ses after the expiry of
| ease in favour of the appellant. That could
be said of thousands of cases in which the
| eases in favour of tenants have expired and,
but for the Act the owners would be entitled
to obtain possession of the dem sed prem ses.
If ~this circunstance alone is sufficient to
exenpt any prem ses fromthe operation of the
Act, t hen the  Act itself shoul d be
repealed. ... . ... .. ... ... ... ... There is
no policy or principle involved in this
ci rcunst ance. "
We agree with the | earned Judges in the view here expressed.
The nere fact that the tenant continued in possession after
the ternmination of the tenancy is by itself no ground why he
shoul d be evicted fromthe preni ses, because it is the very
policy of the Act to protect the right ~of tenants to
continue in possession of the prenises after the term nation
of their term because of the great difficulty of their
obtaining alternative acconmpdation. The ci rcunst ance
therefore, of the termination of the second respondent’s
tenancy cannot afford a justification for Governnent
24
186
to say that he deserved to be evicted. |If the termhad not
expired the tenant woul d have been entitled to continue in
possession even if the exenption were granted.
Lear ned Counsel for the appellant urged that the High Court
had failed to notice that the present case was one where
there was a contest between two tenants and not between  a
landlord and a tenant and that they erred in approxi mting
the position of the appellant to that of the |andl ord: We
Bee no force in this contention, because a lessee  of the
reversion stands in the sane position as a landlord and
cannot have any higher rights, nor can the appellant derive
any assistance fromthe fact that the second  respondent
declined to be a | essee for any termlonger than seven years
when that option was offered to himby the Hgh “Court in
April-May, 1940. The position of the second respondent
cannot be worse than if he had taken a |l ease for a definite
term of seven years with a covenant to restore possession at
the end of the period. The fact that in My 1940, the
second respondent had an option to take a |l ease for a | onger
term but of which he did not avail hinself, does not nmake
any difference or render that a ground for wi thdrawing from
himthe protection of the statute.
We al so agree with the | earned Judges of the Hi gh Court that
ground No. 3 is not germane for granting an exenption. As
was pointed out, "the inportant point to be considered by
the Governnent was whether the appellant had not other
theatres at which he could carry on the business which he
was carrying on at the Gaiety theatre", and this they
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omtted to consider. The reason why the possession of the
tenant whose term had expired was afforded statutory protec-
tion was his inability to secure alternative accommpdation
in which either to reside in the case of residentia
buil dings or to carry on the business which he was carrying
on in the case of non-residential buildings. This was
therefore a rel evant matter which the Government had failed
to take into account. The High Court characterised reason
No. 5 as really not a reason at all and we agree with this
observation. The

187

statute had admttedly conferred upon tenants, such as the
second respondent the right to continue in possession after
the termination of the |ease in their favour, and the fact
that such a tenant had exercised the rights conferred upon
him by statute was certainly not an inproper conduct
nmeriting his being deprived of the statutory protection
af forded by s. 7:

The |learned -Judges further pointed out that the order of
Government ~was defective, in that it had not taken into
account several relevant matters as for instance the second
r espondent expendi ng considerable sums to carry out
i mprovenents to the theatrein 1949 etc. which bore upon the
exercise of their power, and which if taken into account
woul d have wei ghed agai nst the grant of the exenption. In
view however of the conclusion reached that the reasons
assigned by Governnment for their order were not gernane to
the policy and purpose of the fact, we do not . consider it
necessary to pursue the matter further

The further point urged regarding the | earned Judges of the
Hi gh Court having erroneously constituted thenselves into a
Court of appeal need not detain us |long. The short. answer
to it is that the |earned Judges had not" done so. The
submi ssi on ignores the distinction between findings on facts
whi ch the Court in proceedi ngs under Art. 226 nmust, save in
very exceptional cases, accept as correct and the relevance
of those facts for considering whether their establishnent
satisfied the grounds necessary for the exercise of the
power vested in Government under .s. 13 of the  Act. For
instance in the case on hand, no fact found by the
CGovernment or stated by themas the reason or reasons which
induced them to grant the exenption were —even chall enged
before the High Court, the only contention urged by the
second respondent which was accepted by the H gh Court,
being that these facts were irrelevant for- justifying the
or der.

The appeal accordingly fails and is dismssed with costs to
the contesting second respondent.

SARKAR., J.-In this judgnent we propose to deal  only 'with
one of the two questions that arise in this appeal

188

O these two questions, the first is whether s. 13 "of the
Madras Buildings (Lease and Rent Control)’ Act, 1949,
offends Art. 14 of +the Constitution. That Act makes
provi si on, anmong other things, for <controlling rents
chargeable by landlords and for preventing unreasonable
eviction of tenants. Section 13, the validity of which is
chal | enged, gives the State CGovernnent power to exenpt any
buil ding fromall or any of the provisions of this Act. The
contention was that this section gave arbitrary power to the
Government to apply the law with unequal band as it did not
furni sh any gui dance as to how the power to exenpt was to be
exerci sed. Thi s question has been discussed fully by our
br ot her Ayyangar. W agree with the view taken by him that
the section does not offend the article. W have nothing
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further to add to what he has said on this aspect of the
case. The other question is whether the power was duly
exercised in the present case. On this question we have
arrived at a conclusion different fromthat which has found
favour with our brother Ayyangar. This is the question that
we propose to discuss in this judgnent.

The power was exercised by an order nade by the Governnent
on June 4, 1952. It exenpted fromthe operation of the Act
certain premses used as a cinema house and called the
Gai ety Theatre. The second respondent who was a tenant of
the prem ses, was thereby deprived of the protection from
eviction which he would have otherw se had under the Act.
He, therefore, noved the Hi gh Court at Madras for a wit to
gquash this order. The High Court while wupholding the
validity of s. 13 whichal so had been attacked by the second
respondent, took the view that the order had been passed
for,reasons not germane to the purpose for which the power
of exenption under s. 13 had been vested in Governnent, and
guashed that order.  This appeal is against this decision of
the Hi gh Court.

The circunstances in which the order canme to be nade were
these. One Sir Hajee Ismail Sait had a certain plot of |and
inthe city of Madras. He granted a

189
|ease of that |and sonetine in 1914 to one Venkiah for
constructing a cinema house on it. It is not clear whether
Venki ah hinself constructed any ci nena house. It appears
that he became insolvent and his assets, ‘including the

| easehold interest, ‘vested in the Oficial  Assignee who
obtained an extension of the|lease for a period of nine
years from 1926 fromthe representatives of Sir Hajee |smai
Sait, who had died in the neantine. One Ms. Mdan
purchased the | ease-hold interest fromthe O ficial Assignee
and she I ater obtained a fresh lease from the
representatives of Sir Hajee Ismil Sait for a period of
seven years from June 1935, expiring on May 30, 1942. Thi s
| ease gave Ms. Madan the first option of refusal /in case
the lessor desired to let out the land on |lease after its
expiry. On January 4, 1937, the second respondent purchased
from Ms. Mdan the Ilease-hold right, including the
superstructure of a cinerma house which had by that tine been
constructed on the land by one of the previous |essees.
This is the cinema house which came to be known _as the
Gai ety Theatre. The termof the | ease was due to expire on
May 30, 1942.

In or about 1939, <certain suits appear to have been
instituted in the High Court at Madras in its Oigina
Jurisdiction for the admnistration of the estate of Sir
Hajee Ismmil Sait. 1In those suits, orders had been passed
appointing Receivers of that estate and the estate was
thereafter being adninistered by the H gh Court.

It appears that by the side of the Gaiety Theatre prem ses
there was another plot of vacant |and belonging to the sane
estate which was not bringing in any incone. The Hi gh Court
passed orders that that |and should also be let out on_ a
long term lease. The father of the appellant offered to
take a lease of that land at a rent of Rs. 450 per nonth for
a period of twenty-one years with an option of renewal for
another ten years, for the purpose of constructing a show
house on it. This was sonetime in 1940. At that time the
| ease of the adjoining Gaiety Theatre bad only about two

nore years to run. The appellant’s father did not Ilike a
conpeti ng showhouse in close
190

proximty to his own, and therefore, he suggested to the
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Receivers that he should be given the |ease of the Giety
Theatre premses also after the expiry of the second
respondent’s |ease on May 30, 1942, at the sane rent which
was being paid by the second respondent and for a term
ending with his proposed | ease in respect of the adjoining
prem ses. The proposals were put up by the Receivers to the
Hi gh Court for its consideration. The H gh Court thereupon
cal l ed upon the second respondent to el ect whether he would
take a fresh lease of the Gaiety Theatre premses for a
period of twenty one years after the expiry of his |ease
then current. This was done as he had the option under his
| ease. The second respondent was not prepared to take a
fresh lease for twenty-one years but he suggested that a
| ease for another seven years m ght be given to himon his
agreeing to vacate the premises after the expiry of those
seven years without claimng any extension or option. The
proposals from the appellant’s father and the second
respondent. were  then considered by the H gh Court and by
consent of parties orders were passed by it on March 21

1940, and the 2nd and 3rd of ‘May, 1940. By these orders the
Receivers  were directed 'to grant-a lease of the Iland
adjoining the Gaiety Theatre premises to the appellant’s
father for twenty-one years comencing from My 1, 1940,
with option for ten nore years. These orders further
directed the Receivers to grant a lease of the Giety
Theatre prenmises to the second respondent for a period of
seven years fromthe sane date without any option, and to
grant a |lease of these premises to the appellant’s father
for a period of thirteen years and el even nonths and a half
commencing fromthe expiry of the seven years for which a
| ease of them was going to be granted to the second
respondent. The orders required the appellant’s father to
deposit a security of Rs. 10,000 in respect of the leases to
be granted to himand this he duly deposited. Al ' these
| eases were then granted by the Receivers under the orders
of the Court. Apparently, the second respondent surrendered
the remaining termof his | ease which
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was to have expired on May 30, 1942. Rel ying on the
aforesai d orders and |eases and also on the second
respondent’ s agreenment to vacate the Gaiety Theatre prem ses
on the expiry of his lease, the appellant’s f at her
constructed a showhouse on the land adjoining the Gaiety
Theatre premses which canme to be known as the Casino
Theatre.

On COctober 1, 1946, the Act cane into force and in view of
its provisions, the second respondent could not be evicted
from the Gaiety Theatre prem ses even after the expiry of
his | ease. Taking advantage of the Act, the second
respondent refused to vacate the prem ses after the expiry
of his lease on April 30, 1947, which he had “expressly
agreed to do. On May 1, 1947, the appellant’s mother, his
father having died in the neantime, deposited wth the
Receivers a further sumof Rs. 9,000 as rent in advance, — as
required by the ternms of the |ease. Thereafter t he
appel l ant ,seens to have succeeded to the estate of his
took various proceedings to eject the second

r espondent from the Gaiety Theatre premses but was
unsuccessful . Thereupon he noved the Governnent and the
CGovernment after giving the second respondent a hearing, and
fully considering the matter, passed the order of June 4,
1952.

The High Court had called upon the Governnent to state the
reasons. why it had exercised its power wunder a. 13
exenpting the Gaiety Theatre prem ses fromthe operation of

f at her.

He
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the Act. The Advocate CGeneral appearing for the Governnent,
the first respondent in this appeal, filed a nenorandum

setting out these reasons. The reasons were as follows: -
"(1). Wen the High Court offered in 1940 to
| ease out the premises in question for a
period of 21 years, Sri Chettiar elected to
take it on lease only for a period of seven
years, which expired in 1947. As per the Hi gh
Court’s order in C. S. No. 280-286/1939, Sri
J. H Irani took a | ease of the prenises for a
period of 13 years and 11-1/2 nmonths from 1947
and he deposited Rs. 10,000 towards the said

| ease. He is therefore entitled for the
benefits from 1948 onwards.
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(2)Had not the Rent Control Act cone into
force, Sri P. ~J. lrani would have got
possession in the ordinary course as per High
Court’s order and the terns of the |ease
deed. The operation of the Act is therefore

really a hardship to him

(3) Sri Chettiar is only an absentee |essee
and he“is having several other businesses in
Sout h I ndi a. (4) The conduct of Sr
Chi danbaram Chettiar in

(4) Sri/ Chettiar had already nanaged to be in

refusing to surrender the possession

building to Sri P J. Irani who had taken a

valid | ease under the orders of the H gh Court

is that of hard litigant seeking to exploit

the letter of the I aw without much regard to

bona fides; and

(5)Sri  Chettiar had-al ready managed to ' be

in possession of the building for five nore

years than he was legitimtely entitled to

be. "
The High Court having considered the reasons cane to the
conclusion that they did not serve the purpose of the Act.
We are unable to accept this view It may be that sonme of
the reasons given would not have justified the -order but
broadly, we think, they referred to facts which showed -t hat
the power had been exercised legitimately. 1ndeed, on the
facts of this case which we have set out earlier, we think
that it was unnecessary for the Hgh Court to ask the
Governnment to state the reasons for its order.  In our view,
these facts thensel ves sufficiently show that the order was
within the objects of the Act and not extraneous to s.. 13.
W wi sh to observe before we proceed further, that in
consi deri ng whet her the reasons given by the Governnent are
sufficient to bring the order within the objects of the Act,
the H gh Court had no power to act as if it were sitting in
appeal over the Governnent’s decision. A court cannot set
aside an order under s. 13 on the ground that it would not
itself have nmade the order for the reasons for which the
Government had made it. Al that the Court has to see is
whet her the power was used for any extraneous purpose, that
is to say, not for achieving the object for which the power
had been granted. Wen it is alleged that the power was
used for a purpose other than achi eving the object for which
t he
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power is granted, the initial onus must be on the party
whi ch all eges abuse of power and there nust be prima facie
evidence in support of the allegation. It is only then that

of

th
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the onus may shift.

However all this may be, was the power in this case in fact
used for an extraneous purpose? It is not said that the
power had been exercised for any ulterior purpose. Now, the
pur pose of the Act, quite clearly, is to pr event
unreasonable eviction and also to control rent. These two
purposes are intertwined. An eviction becomes unreasonable
where the object is to exploit the situation arising out of
the dearth of acconmodation by letting out the prem ses at
an unreasonably high rent and on realisation of extortionate
prem um Oten these are realised secretly, particularly
so, the premium Therefore, when there is no risk of an
opportunity arising in which alandlord mmy be able to
realise illegal rent or premum an eviction nmay not be
unr easonabl e; indeed, there may be circunstances whi ch woul d
justify the inference that the tenant is trying to take an
undue advantage of the situation and in such a case, the
CGovernment. woul d be justified and within its power to exenpt
the prem'ses fromthe operation of the Act. That 1is the
position ' here. The | ease was granted at a point of tine
when the situation was normal, that is, when a landlord was
not in a position to make an wunconscionable bargain for
hinself by exploiting the situation, for the |ease was
granted in 1940 when there was no scarcity of accomvpdation

Next, the | ease was granted under orders of Court. It was
granted by the officers of the Court. There is no question
of either the Court or the officers using the situation for
pur poses of exploitation. Again, to refuse exenption under
s. 13 in the present case would anbunt to preventing the
Court from admnistering the estate inits charge in a
manner which it has the power to do and which of course is
its duty to do for the benefit of the parties entitled to
the estate. There was nothing unfair to the second
respondent in granting the exenption, for the second
respondent had been given the

25
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option to take up the lease. He had refused it. He is now
objecting to the exenption only because he finds it nore
profitable to continue in the prenmises than he thought it
would be at the tinme the offer had been made to him The
appel l ant and his father had been deprived for a long tinme
of the use of a considerable sum of nmoney which was paid in
terns of the bargain to which the second respondent had
freely entered. It nmay be that the appellant’s father would
not have gone in for the |lease of the Casino Theatre
prem ses and spent enornous sunms of noney for constructing a
showhouse there if the second respondent had not given. him
to wunderstand that he would leave the Gaiety Theatre

premses on April 30, 1947. The fact that the second
respondent spent noney, if any, in inproving the GGiety
Theatre prenmises is irrelevant. He knew that 'he had

undertaken to vacate the prem ses by April 30, 1947, and
that the appellant was taking steps to recover possession of
these prem ses.

W do not think that the difficulties of a tenant on
eviction decide what is or is not "unreasonable eviction".
One of the objects of the Act as stated in the preanble is
"to prevent unreasonable eviction of tenants". The word
"unreasonabl e necessarily connotes a consideration of al
the circunstances including the conduct of parties in order
to find out what is unreasonable. It seens to us that under
s. 13 it is the duty of the Governnent to take into
consi deration all the relevant circunstances of a particular
case or class of cases in order to determine if the pro-
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tection of the Act given to the tenant or tenants concerned
should be withdrawn. The section is applicable not nerely
to institutions like hospitals or schools, but may be
applied to other cases also, where there is no question of
any unreasonabl e eviction of the tenant, or where prevention
of eviction itself may be unreasonable. We, therefore,
think that the Government’s action in exenpting the Giety
Theatre prenmises fromthe operation of the Act was wthin
the scope of the Act, and the H gh Court does not seem to
have consi dered the case fromthis point of view

For these reasons, in our view, the order of June 4,
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1952, was a conpetent and | egal order and no exception can
be taken to it.

W would, therefore, allowthe appeal and set aside the
order of the High Court. ~The second respondent should pay
the costs of the other parties throughout.

By COURT. I n accordance with the majority Judgnent, the
appeal | is dismssed with costs to the contesting second
respondent.




