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Vs.
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25/ 01/ 1962
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H DAYATULLAH, M
KAPUR, J. L.
DAYAL, RAGHUBAR
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1962 AIR 1206 1962 SCR Supl. (2) 812
ACT:

Pr osecuti on- Cogni zance- Conplaint in_ witing
by the Public Servant concerned-If incunbent-
I ndi an Penal Code, 1860 (Act XLV of 1860), s. 182-
Code of Crimnal Procedure, 1898 (Act V of 1898),
s. 195.

HEADNOTE:

The appellant a Patwari wote a letter to the
Tehsi |l dar under whom he was working that he had
been robbed of certain official papers and noney.
The police reported that on investigation, the
al l egations were found to be false. The Tehsil dar
asked the police that a "calendar" be drawn up
The police launched a prosecution under s. 182 of
the I ndian Penal Code. No conplaint . in witing as
required by s. 195 of the Code of Crimna
Procedure was nmade by the Tehsil dar
813
as the public servant concerned in the case, but a
charge sheet was put in by the police attaching
the letter of the Tehsildar asking themto draw up
a "cal endar" agai nst the appell ant.

N

Held, that in a prosecution to be |aunched
under s. 195 of the Code of Criminal Procedure, it
is incunbent that a conplaint in witing should be
made by the public servant concerned for only on
such complaint can the court take cognizance of
the offence ot herwi se the trial is wthout
jurisdiction ab initio.

Held, further, that s. 182 does not require
that an action nust always be taken on the report
made to the public servant, the offence is
conplete as soon as the report is made and the
person who made the report believed that some
action woul d be taken.

JUDGVENT:
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CRIM NAL APPELLATE JURISDICTION:. Crim nal
Appeal No. 126 of 1960.

Appeal by special |eave fromthe Judgnent and
order dated Novenber 23, 1959, of the Punjab High
Court in Crimnal Revision No. 1445 of 1959.

V. D, Mahajan, for the appellant.

B. K Khanna, D. Gupta and P. D. Menon, for
the respondent.

1962. January 25. The Judgnent of the Court
was delivered by

H DAYATULLAH, J.-This is an appeal by one
Dault Ram who was prosecuted under s. 182 of the
I ndi an Penal Code and sentenced to inprisonnent
for three nonths. H's revision application in the
H gh Court of Punjab _at Chandi garh was dism ssed
inlimni; but he obtained special |eave fromthis
court and has filed this appeal

The appel | ant was working as a Patwari and on
August = 19, 1958, he wote "a letter to the
Tehsi | dar' _of Pat hankot that on the previous day he
had been set upon by two persons Hans Raj and Kans
Raj who beat him severely -and robbed him of
certain of his official papers and some npney,
which was with him ‘partly belonging to
814
himand partly to the Governnment. At the end of
the letter which he wote to the Tehsildar, he
stated that the letter was witten for his
i nformation. The Tehsildar, however, forwarded the
letter to the Sub-Divisional ~Oficer who in his
turn sent it on to the police. The police enquired
into the facts and reported that the allegations
inletter were false. Meanwhile, it appears that
the appellant entered into sone sort of conproni se
with Hans Raj and Kans Raj and wote another
letter saying that as they were his relatives and
he had found t he papers and noney, the proceedi ngs
if any be dropped and the papers be consigned to
the record room The matter however was pursued
further and when the report of the police canme
that the allegations in the original letter were
false, the Tehsildar asked the police that a
"cal endar" be drawn up. The police however
| aunched a prosecuti on agai nst the appellant under
s. 182 of the |Indian Penal Code, and after due
trial, the appellant was found guilty of that
of fence and was sentenced to three nonths’
rigorous inprisonment. H's appeal and revision
failed and we have been inforned that the
appel  ant has served out his entire sentence.

The only question in this case is whether a
conplaint in witing as required by s. 195 had
been presented by the public servant concerned.
The public servant who was moved by the appel | ant
was undoubt edly the Tehsildar. Whet her the
appel l ant wanted the Tehsildar to take action or
not, the fact remains that he noved the Tehsil dar
on what is stated to be a fal se averment of facts.
He had charged Hans Raj and Kans Raj with of fences
under the Penal Code and he had moved his superior
officer for action even though he mght have
stated in the letter that it was only for his
information. W are prepared to assume that he
expect ed t hat
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sone action would be taken. In fact his second
letter that he had conpronised the matter and the
proceedi ngs m ght be dropped clearly shows that he
anticipated sone action on the part of his
superior officer. The question is therefore
whet her under the provisions of s. 195, it was not
i ncunrbent on the Tehsildar to present a conplaint
in witing agai nst the appellant and not |eave the
court to be noved by the police by putting in a
charge sheet. The words of s. 195 of the Crinmina
Procedure Code are explicit. The section reads as
fol | ows:

"(1) No Court shall take cogni zance-(a)

of any offence punishable under sections 172

to 188 of the Indian Penal Code, except on

the conpl ai nt in witing of the public

servant concerned, ~or of -~ some other public

servant to whom he is subordinate
The words of the section, nanely, that the
conplaint_ has to be in witing by the public
servant concerned and that no court shall take
cogni zance except on such a conplaint clearly show
that in every instance the court nust be noved by
the appropriate public servant. W have to decide
t herefore whether /the Tehsildar can be said to be
the public servant concerned and if he had not
filed the conplaint in witing, whether the police
officers in filing the charge sheet had sati sfied
the requirenents of s. 195. The words "no court
shal | take cognizance" have been interpreted on
nore than one occasi on and they show that thereis
an absol ute bar against the court taking seisin of
the case except in the manner provided by the
section.

Now the offence under 's. 182 of the Pena
Code, if any, was wundoubtedly conplete when the
appel l ant had noved the Tehsildar for action
Section 182 does not require that action nust
al ways be
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taken if the person who noves the public servant
knows or believes that action would be taken. In
making his report to the Tehsildar therefore, if
the appellant believed that some action would be
taken (and he had no reason to doubt that it would
not) the offence under that section was conplete.
It was therefore incunbent, if the prosecution was
to be launched, that the conmplaint in witing
should be nmade by the Tehsildar as the public
servant concerned in this case. On the other hand
what we find is that a conplaint by the Tehsil dar
was not filed at all, but a charge sheet was put
in by the Station House Oficer. The |earned
counsel for the State Government tries to support
the action by submitting that s. 195 had been
conplied with inasmuch as when the allegations had
been di sproved, the letter of the Superintendent
of Police was forwarded to the Tehsildar and he
asked for "a calendar”. This paper was flied al ong
with the charge sheet and it is stated that this
satisfies the requirenents of s. 195 In our
opinion, this is not a due conpliance with the
provisions of that section. Wat the section
contenplates is that the conplaint nust be in
witing by the public servant concerned and there
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is no such conpliance in the present case. The
cogni zance of the case was therefore wongly
assumed by the court without the conplaint in
witing of the public servant nanely the Tehsil dar
in this case. The trial was thus wi thout
jurisdiction ab inito and the conviction cannot be
mai nt ai ned.

The appeal is therefore allowed and the
conviction of the appellant and the sentence
passed on himare set aside.

Appeal al | owed.
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