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ACT:

Constitution of India--Articles 14-16--CGivil Serv-
ice--Seniority--Direct Recruits and pronotees-- Quot a--Wet h-
er roster inmplicit--Benefit of Service-Wrds & /Phrases--"As
far as practicable".

HEADNOTE:

The appellants are the pronotee Deputy Collectors in~ the
State of Qujarat. The contesting respondents are the direct
recruits to the parent cadre of Deputy Collectors. 7 Deputy
Collectors who are the contesting respondents in this
appeal and who were directly recruited as Deputy Collectors
in and after 1963 clainmed that they were senior to the
appel l ants who were the pronotees pronpoted as Deputy Col -
| ectors between the years 1960 and 1963 by filing a Wit
Petition in the Hi gh Court. The routine source of recruit-
ment to the posts of Deputy Collectors used to be Manm atdars
who were pronmpted as Deputy Collectors. In 1939, direct
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recruitnment policy was al so evolved for this post. By an
order of 1941 the npde of deternmining seniority between
direct recruits and pronotees was settled. As far as the
direct recruits were concerned, their seniority was to run
from the date of their appointment on probation and in the
case of pronotees such service was to begin with pronoti on
in substantive vacancy if continued w thout break. Duri ng
the year 1950 to 1959 the direct recruitnent was discontin-
ued. By the Bonbay CGovernnent Resol ution dated 30-7-1959,
the node of direct recruitment was again started and the
proportion in which the recruitment fromthe two sources,
nanely, the direct recruits and the pronotees, was fixed as
50: 50 as far as practicable.
On 1-5-1960, the Bonbay State was bifurcated into
Guj ar at and Maharashtra. On 1-5-1960, a circular was
i ssued by the Cujarat CGovernnent adopting the rules, resolu-
tions, notifications etc. of the Bombay State. By a further
clarificatory resolution dated 27-5-1960 Gujarat Governnent
provided that nothing contained in the circular dated 1-5-
1960 shall apply to appointnents of officers, authorities or
persons which may be nade by the Governnent on or after
1-5-1960. During the year 1959-62,.no direct recruitnent
was made but many pronotions were effected. The Wit Peti-
tion filed by the direct recruits was dism ssed by a | earned
Single judge of the H gh Court. The Division Bench of the
Hi gh Court, however, accepted the appeal of t he con-
testing respondents.
In an appeal by Special Leave the appellants contended:
1. The expression 'as far as practicable’ in
the resolution of 1959 provides a sensible
safety valve. Therefore, the rule is neither
exception-proof nor abstractly absolute but
realistic and flexibly true to life.
2. The nandate of equality in Articles 14 and
16 does not require pushing down the pronotees
in the seniority list in the fact of their
actual service and | egal appointnment.
3. Rotation.is not inplicit in quota. Quot a
wi t hout rotation is also reasonable and
constitutional as much as quota with rotation
The choice, both being perm ssible and fair
is left to the Adm nistration.
4. The contesting respondents contended
(i) The rule of lawis the eneny of arbitrary
absol utismand the discretion to disobey is a
doctrine of despotism and -cannot be sub-
scribed to by a Court.

1038
(ii) 'As far as practicable does’' not permt
the State to deviate from .it. It nerely

aut hori ses provisional variations or ad-hoc
solutions or enmergency arrangenents to nmneet
the difficulty of the Adm nistration wthout
maki ng formal or regul ar appointnentsto the
posts in question.

(iii) Rotational systemis inplicit in quota.
(iv)-Any deviation fromrotational system is
violative of Articles 14 and 16 of the Con-
stitution.

Al'l owi ng the appeal held:

1. The State in tune with the mandate of the
guot a rul e nust nmke serious efforts to
secure hands to fill half the nunber of
vacancies fromthe open market. If it does
not succeed despite honest and serious
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effort, it qualifies for departure from the
rule. If it has becone non-feasible, inprac-
ticable to get the requisite quota of direct
recruits having done all that it could, it was
free to fill the Post by promotion of suit-
able hands, if the filling up of the vacan-
cies was adm nistratively necessary and coul d
not wait. The sense of the rule is that as
far as possible the quota system nust be kept
up and if not practicable pronotees in place
of direct recruits or direct recruits in place
of pronotees nmay be inducted applying the
regul ar procedures w thout suffering the seats
to lie indefinitely vacant.
[ 1050 F-H, 1051 A]

2. _The CGovernment sent a requisition for 12
posts of- Deputy Collectors to the Cujarat
Public Service Commission as wearly as in
Cct ober, 1960. On account of conmm ssion having
rai sed - various queries including require-

nents of adequate know edge of Marat hi and
Guj ar at i, the exami nation could not be held
during the years 1960-1962. The expl a-
nati on given by the Governnent is prima facie
good and not 'rebutted as got up. Si nce
the Governnent took active steps in t he

direction of direct recruitnent, the excep-
tion to the Governnment Resolution conmes into
operation. ~ The CGovernment in the present case
did all that it could. [1051 A-F]

3. Quotais not inter-locked with Rota. [1052
Al

(a) The quota systemdoes not necessitate the
adoption of the rotational rule in practica
appl i cati on. Many ways of working out
"quota’ - prescription can be devised of which
rota is certainly one.

(b) Wile llaying down a quota when filling up
vacancies in -a cadre from nmore than one
source, it is open to Government. subject to
tests under Art. 16, to choose 'a ~year’  or
ot her peri od of —~the wvacancy by vacancy
basis to work out the quota anpbng the sources.
But once the Court is satisfied, exam ning for
constitutionality the method proposed, that
there is no invalidity, admini strative
technol ogy may have free play in choosing one
or other of the famliar processes of inple-
nenting the quota rule. W, as Judges, cannot
strike down the particular schene because it
is unpal atable to forensic taste.

(c) Seniority, normally, is neasured by |ength
of continuous. officiating service--the actua
is easily accepted as the |egal. Thi's does
not preclude a different prescription, consti-
tutionality tests being satisfied.

(d) Promotees regularly appointed during
period 1960-62 in excess of their quota, for
want of direct recruits can claimtheir whole
l ength of service for seniority.

(e) Pronotees appointed in 1963 and onwards in
excess of their quota should be pushed down
and absorbed in vacancies in their quota
during subsequent years. [1057 E-H, 1058 A-(
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Mervyn Coutindo & Os. v. Collector of Custons, Bonbay
[1967] 3 S.C. R distinguished, Badam v. Stale of Mysore &
Os. [1976] 1 S.C.R 815 distinguished, Govind Dattaray
Kel kar and Ors. v. Chief Controller of Inmports and Exports &
Os. [1967] 2 S.C.R 29 distinguished and doubt ed.

S.G Jaisinghani v. Union of India [1967] 2 S.CR
703 di sti ngui shed.

Bi shan Sarup Gupta v. Union of India [1975] Supp. S.C. R
491, Union of India v. Bishan Sarup Gupta [1975] 1 S.C. R
104 and A K Subbraman & Ors. v. Union of India [1975] 2
S.C. R followed.

The Court directed the Governnment to draw up expedi-
tiously a fresh seniority list in the light of the observa-
tions nmade in the Judgnment. [1058 H

ohiter: (Lengthy |legal process, where admnistrative
imediacy is the desideratumis a remedy worse than the
mal ady. The fact that the present case has taken around 5
wor ki ng days for oral arguments is a sad commentaryY on the
| egal system To streamline and to nodernise Court nmnage-
nment is a cinderella subject in India, as el sewhere. W too
have nmiles to go for law and justice to neet).

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 463/76.

(Appeal by Special Leave fromthe Judgnent and O der
dated 11/12-11-1975 of the Gujarat H gh Court in L.P.A  No.
113/ 74).

D.V. Patel, P.H Parekh and M ss Manju Jetley for the
Appel | ant s.

M C. Bhandare, S.P. Nayar and MN. Shroff, for t he,
State of Cujarat.

R K, Garg and S.C. Agarwal a, for Respondents Nos. 5-6
and 8--11.

M N. Shroff, for the State of Mharashtra.
The Judgrment of the Court was delivered by

KRI SHNA | YER, J.--Thisis a typical 'service' appeal, by
special |eave, which prompts the topical question: 'Is it
W ser national policy to process disputes regarding seniori-
ty, pronotion, termnation and allied matters affecting the
public services, through the docket-bound, formal i sed,
net hodol ogy of the judicature adopting its traditional
ti me-consuming, tier-upon-tier system and handi capped by
absence of administrative expertise, accessibility to criti-
cal information and other limtations on the node and extent
of relief, or, alternatively, through built-in, high-pow
ered, but credibility-wise |less comanding, . agencies @ of

conposite skills and processes and flexible renedial juris-
dictions ? ’'Justice and Reformi is a recurrent interroga-
tion.

Qur civil services, if only the static ‘and stratified
system were transforned and the nen properly oriented and
activated, may well prove equal to the dynam c chal l enges of
our tines but for the pathetic phenonenon of —nunbers of
officials being locked in long forensic battles. Thi s
litigative pathology of the menbers of the public services
depl orably diverts the undivided energies, sensitive under-
standi ng and peopl e-based di sposition demanded of them for
the fulfilnment of the Nation’s Tryst with Destiny through
i npl enent ati on of nassive
1040
and nmultiform devel opmental plans. Hopefully, constructive
thi nki ng on i npregnabl e, conpetent and qui ck-acting (but not
derobed or devalued) intra-structures and procedures for
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improving and accelerating the systemof justice to the
public services is currently under way.

Now to the nmerits. The briefs are big and the argunents
long, but the factual matrix and the legal conflicts |Iend
thensel ves to be condensed wi thout detrinment. The conpeti-
tion between two categories of menbers borne on the cadre of
Deputy Collectors of the State of GQujarat viz., direct
recruits and in-service pronotees, on the issue of seniority
inter-se, with its futuristic career overtones, is the
crunch question in this civil appeal. The grey area of
"service jurisprudence’ covered before us enconpasses sever-
al decisions and if by good disputing shall the law be
wel |l known’, there has been so nuch disputation of |[earned
length at the bar that the | egal points should have been
nore pellucid than the precedents read and re-read made us
feel. ’'The aid of the purifying ordeal of skilled argunent’
when too | apidary and finical reaches a point of no return,
despite ~Megarry J to the contrary in Cordell v. Second
Clanfield Properties Lid. (1).

Seven Deputy Col l'ectors, arriving by direct recruitnent

in, and after 1963, claimto be ahead, in the gradation
list, of their nore numerous counterparts former nam atdars,
whose pronotional incarnation as Deputy Collectors, dates

back to the years 1960-63. The title of these younger incum
bents to be eider in the Cvil List is primarily founded on
a basic Resolution of Governnent of July 30, 1959 regul ating
recruitment to the Deputy Col lectors’ cadre by the ’'then
Bonbay State adopting a quota basis.  The Gujarat State,
carved out of Bonbay and formed on May 1, 1960, continued
the system and so, sinplistically presented, the fate of
the ’'seniority' struggle critically turns on the construc-
tion the Bonbay Resolution of 1959 bears, the rival versions
having been alternately frowned upon or favoured at the
original and appell ate docks of the High Court. There are
other matters of noment debated at the bar and we will pass
on sonme of themat l|ater stages. In admnistrative and
legal terns, this case(is the projection’ of the comon
rivalry for pronotional positions between  fresh, young
recruits and ol d, seasoned pronotees, between alleged excel -
l ence of talented youth and tasted experience of mel | owed
age. Synpathies may sway either way and reasons often
spring from synpat hi es.

To be captiously wise in retrospect nmay itself border on
vice. Even so, we are constrained to observe  that when
government orders, as here, have the flavour of |aw -and
i mpact upon the fundanmental rights and equal opportunities
of ~citizens, they have to be drafted with the case that
| egal orders deserves |lest avoidable litigation should
thrive for no better reason than that administrative orders
or subsidiary |egislation have been drawn up with a casual -
ness that betrays the skills of insoucience. Law nust 'be
preci se, sinmple, clear, conprehensive and
(1) [1968] 3 All E.R Ch. Dn. 746.

1041

there is a duty on the |awnmaker at every level not to
infjure the comunity by tengled webs of rules, orders and
notifications whose neaning is revealed only through tran-

scendental mneditation or constant litigation. in a social-
istic pattern of society there is hardly any part of nation-
al life or personal life which is not affected by some | ega

rule or other. Wen nmen have to look to the law from the
cradle to the grave, nmaking of even subsidiary |aws denmands
greatest attention.

To begin with the legal beginning is best done with the
Bonbay Governnment Resolution of 1959 after giving a thunb-
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nail sketch of the relevant service structure and other
m ni mal particul ars.

The conposite Bonbay State, for purposes of Revenue
Admi ni stration, had been divided into Divisions which were
separate wunits for pronotional prospects, liability to
transfer etc., of deputy collectors. The routine source of
recruitnment to these posts used to be naml atdars who were
transferred as deputy collectors by pronotion. As early as
1939, a different recruitnent policy had been evolved for
pi cki ng suitable hands fromthe open market by direct nom -
nati on. The inevitable conconmitant of a plurality of
recruitnment categories is the evolution of a workable rule
of inter se seniority. So, by an order of 1941, the node of
determ ning seniority between 'nom nees’ and ’'pronotees’ was
settled. Service, for seniority purposes, so far as direct
recruits were concerned, was to run fromthe date of their
appoi nt nent” on probation and, in the case of pronotee offi-
cers, such service was to begin with pronotion in substan-
tive ~vacancies, if continued wthout break. For reasons
obscure, the direct recruitnent scheme of infusion of fresh
blood-to use the usual~ validating vascular nmetaphor--to
i nvigorate the Adm nistration, hibernated from 1950 unti
1959. However, the crucial governnent decision of July 30,
1959 not nerely re-activated the nmode of direct recruitnent
but fixed the pronpotion in which recruitment fromthe two
sources was /  to be made, referred to conveniently as the
guota system The heart of the debate before us is whether
a quota prescription, willy nilly, does postul ate ex-
necessitate a rota process in practice.. W may here read
the resolution itself:

Deputy Coll ector:
Recrui't mentof probationers
GOVERNMENT OF BOVBAY
REVENUE DEPARTNMENT
Resol uti on No. RTC.-1157/99153-D
Sachi val aya, Bonbay, 30th July 1959
Read- Gover nnment Resol ution-No. 9313/45, dated the 6th Febru-
ary 1950.
Government Resolution No. 9313/45, dated the 24th July
1951.
1042
RESOLUTI ON

Governnment had for sonetine wunder consideration the
guestion of reviving the systemof direct recruitnent to the
cadre of Deputy Collectors. |t has - now been decided that in
the interest of administration, the revival of .that system
is quite necessary. CGovernnent is accordingly pleased /'to
cancel the orders contained in Government Resolution No.
9313/45, dated 6th February 1950 and those in Governnent
Resol uti on No. 9313/45, dated the 24th July 1951, in so far
as they relate to the recruitnent of Bonmbay G vil Service
Executive Branch Deputy Collectors (Upper Diwvision) and to
direct that, as far as practicable, 50 per cent of the
substantive vacancies occurring in the cadre wth  effect
from 1st January 1959 should be filled in by nom nation of
candi dates to be selected in accordance with the Rules
appended herewith.

X X X X X
By order and in the nane of the Governor of Bonbay,
G L. Sheth
Secretary to Governnment"”

We nay al so extract the portion fromthe annexed rules
of recruitnment pertinent to our purpose:

"Appointment to the posts of Deputy
Col l ector shall be nade either by nom nation
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or by pronotion of suitable

Mani at dar s:
Provided that the ratio of appointnent
by nomination and by pronotion shall, as far

as practicable, be 50: 50."
The raw materials governnment proceedings needed for our
di scussion will be conplete if the 1941 Resolution also were
read at this stage:

" GOVERNVENT OF BOVBAY

Political & Services Depart nment

Resol uti on No. 3283/ 34

Bonbay Castle, 21st Novemnber, 1941.
X X X
RESOLUTI ON

Governnent is pleased to direct that the follow ng
principles should be observed in determining the seniority
of direct recruits and pronoted Oficers in the provincia
services (except the ' Bonbay services of Engineers, dass
1)

(i) Inthe case of direct recruits appointed
substantively ~on probation, the seniority
shoul d be determined with reference to the
dat e of their appointment on probation.
(i) In the case of officers pr onot ed to
substantive vacancies, the seniority should be
determ ned with reference to the (1 ) Date of
their promotionto the (2) substantive vacan-
cies (3) provided there has
1043
been no break in service prior to their con-
firmation in those vacancies.
By order and in the nane of the Governor of Bonbay
GF.S Collins
Chief Secretary to the Govt. of Bonbay
Political and Services Department”

Fl owi ng out of the fixation of the ratio between the two
species of recruits and having a bearing on the issue of
seniority is another Resolution of the Bonmbay Governnent
(continued during the relevant period in Gujarat also by
virtue of an omnibus circular of May 1, 1960) of February 3,
1960. This step becane primarily necessary on account - of
the Reorganisation of States and the abolition of Divisions.
The legal fiction of 'deened dates of comrencenent of serv-
ice’ for the purpose of inter se seniority of personne
drawmn fromdifferent pre-Reorganisation States and from the
Divisions within the State on conversion  of the deputy
collectors’ cadre into a State-w de one has been crystal-
lised in this rule of February 1960.

One nore clarificatory proceedi ng of Governnent, @ dated
May 27, 1960 has |ooned large in Shri Patel’s/ subm ssions,
especi ally the Explanation portion thereof “and, in a sense,
it lends some push to the problematic conclusion. W there-
fore read the rel evant Governnent G rcul ar right here:

No. GSF-1060-F

Governent of Quj ar at

General Adm nistration Depart nent
Sachi val aya, Ahnedabad, 27th May 1960

Cl RCULAR
Read: Governnent Circul ar No. GSF-1060, dated the 1st My
1960.
Doubts have arisen as respects t he
directions gi ven under Government Circul ar
No. GSF- 1060 dat ed t he 1st May,
1960 ...... To renove any doubt in that

behal f, therefore, Governnent is pleased to
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direct that the follow ng Explanation shall be
and shah be deened al ways to have been added
to the said circular, nanely--

Expl anation :--Nothing herein shall apply
to appointnents of officers, authorities or
persons or to the constitution of tribunals or
ot her bodi es which nay be made by Governnent
on or after the 1st May, 1960 and the condi -
tions of service of the officers, authorities
or persons appointed or the nenbers of the
Tri bunal s or bodi es so constituted.

By order and in the name of the CGovernor of QGujarat.
Sd/- V. lsvaran
Chi ef Secretary to the Government."

Rel i ance has been pl aced on the Explanati on quoted above
to emanci pate Government from conpliance with the Bonbay
rul es
1044
regardi ng appointnents of officers or their conditions of
service, ~an aspect we wll expand, if needed. Prina facie,
while ~we agree that the new State is not bound by adninis-
trative directions of the parent State and may free itself
from it by appropriate steps, an ungui ded power is suspect
and a carte blanche in doing what Governnent fancies wth
any of its/servants is subversive of ordered societies. e
have no further probe to nake into this Resolution in the
present case and leave it at that.

The fact of the matteris that during 1959--62, no
direct recruitnents were nade but nmany pronotions were
ef f ect ed. Afterwards, -i.e., in 1963 and later, direct
recruits were appoi nted who, contrary to their |egal aspira-
tion, were not assigned seniority over earlier pronotees of
1960--63 vintage, having regard to the factual position. The
further hope that for post-1963 recruits, dates of appoint-
ment, and running of service with effect therefrom on the
basis of a quota allocationand rota systemtel escoped into
it, proved a plain dupe in the seniority list prepared by
government. The doubly chagrined direct recruits noved the
Hi gh Court for relief, as stated earlier

The anatony, in outline, of the deputy collector’s cadre
in the Gujarat CGovernment and the grievances of the wit-
petitioners (respondents before us) thus emerge.. On _a 50:50
basis the vacancies in the cadre are filled fromtwo sources
viz., direct recruitnent and pronotion from anbng nam at-
dars. Once appointed, their seniority gains saliency —and
turns on length of service, and though no specific provision
to count conmencenment of service is made in the 1959 Resol u-
tion, it has been understood as set out in the 1941 Resol u-
tion earlier nmentioned. The contesting  respondents plead
for pushing down pronptees, based on the strict Troster
systemof 1: 1 going by each vacancy and denur to taking the
year as a unit for adjustnment of ratio. Wich view should
prevail? Force, there may be, in the rival versions, / indi-
vidual injustice there can be whi chever view were accepted
and precedential pushes and pressures may al so be brought
into play by either side if we surrender to scriptura
literality of decisions of this Court and nmiss the thrust of
the ratio therein. In a liner sense, and within the frane of
reference of |eading precedents, each case has an individu-
ality and is a law unto itself.

Strictly speaking, the primary problemis one of fair
interpretation of the basic government Resolution of 1959,
illum ned by the purposes and notivati ons of good governnent
and unravelling the inplications enbedded therein, against
the background of the admnistrative structure, service
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pattern and seniority principles, prevalent contenporane-
ously, as gleaned fromthe records of the case. The nmilieu
aids the neaning although |awer’s | aw | eans heavily, even
| op-sidedly, on judicialized |exicography. Counsel natural -
Iy took us through rulings bearing on the neanings of words
and canons of construction which mnerely re-stated time-
honoured principles and dictionary culls and did not nmake us
any the wser in coming nearer to a resolution of the
conflict here. Likew se, argunents gal ore on the connota-
tion of the quota systemof recruitnment, with abstractions,
propositions and illustrations based on deci ded cases, were
addressed to us, although we 'cane out by the sane door as
in we went’ Comon-

1045

sense is the first aid in the art of interpretation. The
only sure approach that judges make when confronted by
conpl exityin construction and necessity for rationalisation
is on the lines justice Cardozo frankly stated : (1)

"We may figure the task of the judge, if we please, as
the  task of a translator, the reading of signs and synbols
given fromw thout. None the less, we will not set man to
such a task, unless they have absorbed the spirit, and have
filled thenselves “with a |ove, of the | anguage they nust

read. "

Two groups, the pronotees who cane fromthe | esser stations
of life and the direct recruits who have had better advan-
tages of higher education, fight for berths in the nusica
chair. In ‘such situations, while construing rules, sub-
consci ous forces have to be excluded 'and objectification
must be attenpted. Even so, the _beautiful candour of
Benj ami n Cardozo whi spers to us that we judges

"are ... ever and always listening to the still snall
voi ce of the herd, and are ever ready to defend and justify
its instructions and warni ngs, and accept them as the nature
results of our own reasoning. This was witten, not of

judges specially, but of men and wonen of all classes. The
training of the judge, if coupled with what is styled the
judicial tenperament, will help in sonme degree to enmanci pate
him from the suggestive power of individual dislikes and
prepossessions ." ( 2 )

Qur effort in unlocking the nmeaning of the controversia
CGovernment Resolution of July 1959 and of other officia
notifications may inarticulately, mnimally and unwittingly,

be rmoul ded by these broad under-currents. QO her facts
rel evant for discussion of specific points urged and other
| egal issues germane to the grounds of attack and defense

fornmulated by counsel may be filled in as and when those
points are taken up by us, instead of inartistically clut-
tering up or en nmassee | uggi ng together nmny governnent
proceedi ngs, sequences of events and clarification of
difficulties following on the division -of Bonbay into
Quj arat and Maharashtra, even at this prelimnary stage.

The pivotal questions--one an interpretative exercise
and the other a facet of the fundamental right of equa
opportunity--around which revolve the other argunments may
first be set out: (1) If the Gujarat CGovernment has, by an
adnm nistrative guideline or statutory rule directed that

open market recruits and in-service pronotees will be ap-
pointed on a 50: 50 basis with the qualification that this
principle shall be adhered to, as far as practicable, is

Government free to ignore such a rule of conduct as if it
were no inflexible directive, violation of which spells
illegality on the appointnents made, or does this clause
obligate the State flatly to try and conply, but if surprise
ci rcunmst ances or insurmountabl e exi gencies arise which make
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recourse to the rule inpracticable, deviate fromit wthout
the risk of court branding such deviant appointnments voi d?
In short, how far can

(1) Benjanin N. Cardozo: The Nature of the Judicial Proc-
ess: Yale University Press, P. 174.
(2) Cardozo (supra) pP. 175-176
1046
adm nistrative pragnatics influence, without invalidation
the recruitment mechanics where a narrow rider providing
for inponderable exigencies witten into the rule, provides
for departure ? (2) Assuming there has to be a proportion
of 50-50 as above indicated, howis it to be worked out ? On
a rotational basis of the direct recruits inexorably getting
the first, the third, the fifth and such |ike vacancies or
as an entitlenment to half the total nunber of vacancies
arising in the cadrein a particular year or other conven-
tional period ? Again, does it further inply an inperative
obligation on the part of Governnent to keep wuntilled al
vacancies _allocable to direct recruits so that they may be
available to be filled up in later years wth retroactive
repercussions and, if such ear-nmarked posts are, for admn-
istrative exigencies, filled regularly, not ad hoc, in sub-
stantive vacancies, not ex cadre posts by selection and
promotion, -they must be treated as provisional nationally
filled by /direct recruits who may arrive long later? And
consequentially, in counting seniority, reckon their (i.e.,
direct recruits) deened dates of entry as prior to those
actual ly officiating pronotee deputy collectors by inporting
a sort of legal fiction that the direct recruits nust be
allowed to count service fromthe date when the entitled
vacancy for direct recruits arose? My ‘be a diffusive,
di gressive discussion can be obviated and the focus turned
on specific issues if we start with a fornulation of the
maj or points urged by Sri D. V. Patel, counsel for the
appel l ant, hotly controverted, of course, by shri RK Garg
for the contesting respondents. Elimnation of the mnor
clears the ring for the mjor bouts.

The appellants represent the group of © pronotee  deputy
collectors and the contestants are deputy collectors di-
rectly recruited. The GQujarat State lines up w'th the
former, nore or |ess.

We now set out sequentially the six-point propositiona
fornmul ati on nmade by Shri Patel, for the appellants, although

salience suggests the third itemas first--and, if .we
anticipate our conclusion, the last-in inportance.
The cornerstone of the case, as noted earlier, is the

Bonbay Governnent’s Resol ution of 1959 fixing the proportion
between direct recruits and pronoted candidates, wth  an
emer gency escape route to junp out of the fixed ratio. Shri
Patel’s first point is that once the new State of GCujarat
was forned, nmnere adm nistration proceedings of he forner
governnment of Bonbay State ceased to be in force proprio
vigore unless Cujarat adopted or continued or otherw se
nodi fied them subject to statutory regulations and consti -

tutional limtations. The State of Gujarat had plenary
executive power, granted by the Constitution, to fill up
adnmi ni strative posts in any nanner it chose. The clarifi-

catory government Resol ution of May 27, 1960 issued by the
CGuj arat CGovernnment beconmes signhificant in this context as it
contains in explanation which specifically provides that the
adoption of the Bonbay Government Resol ution of 1959 does
not, in any way, fetter the GQujarat Governnent in naking
appoi ntnents of officers on or after May 1, 1960 nor does
the said 1959 Resolution in any manner restrict the condi-
tions of service of such officers. Therefore, it is per-
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fectly oven to the Gujarat Governnent to nmake fresh appoint-
nents to the posts of Deputy Collectors untremmelled by the
rati o or other
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restrictive conditions which nay be read into the Bonbay
Governnment Resolution of 1959. In this view his clients

cannot suffer even if the Bonbay Resolution has been
breached. (2) Assunming that point No. 1 has no force, Shri
Patel submits that the various government Resol utions of the
Bonbay and Gujarat CGovernnments referred to by the parties
are purely adnmnistrative directions and cannot have the
bi ndi ng status of statutory rules. Therefore, no rights can
be derived therefromby the direct recruits or potentia
direct appointees and breach of such directives or rules
cannot invalidate appointnments made. (3) On the further
assunption that point no. (2) above is bereft of substance
and the Covernnent Resolutions referred to have statutory
character, the very terns of the 1959 Government Resol ution
provide a sensible safely value, wisely anticipatory when we
renmenmber ~the pragmatic considerations and administrative
exigenci es that the sl ow noving apparatus of the Governnent
of a newy formed State has to face or be puzzled with. The
1959 Resolution which is the 'rounding docunent’ of the
rights of the direct recruits itself states that the propor-
tion between the two categories is to be applied "as far as
practicable’ .” Therefore, the rule is neither exception-proof
nor abstractly absolute but realistic and flexible true to
life. Rigidly toread the rule is surely to msread it.
Since it contenplates special situations of inmpracticability
it is but right for the Court so to construe the Resol ution
in the light of the explanation offered by the State for
non-recruitment directly until 1963, as to nmake it adm nis-
tratively viable and reasonably workabl e |If such an i nagi na-
tive and i nformed judicial insight plays upon  the rule, the
difficulties in making imedi ate recruitnments fromthe open
market by the Public Service Commission nmay sufficiently
absol ve the State fromthe supposed violation of Governnent
Resol ution of 1959 So viewed, the orders of pronotion of the
appel lants are in order and unassailable. (4) & (5) The
mandate of equality ensconced in Arts 14 ~and 16 cannot
handcuff justice by pushing down the pronptees if the Sen-
iority List in the face of their actual service and  |ega
appoi nt nent . The attack based on Art. 16 that the roster
nmethod of filling up posts is integral to the quota system
is baseless. Quota without rotate is al'so reasonable —and
constitutional as much as quota plus rota. The choice, ~ both
being permssible and fair, is left to the Admnistration
the Court not ferretting or dissecting to detect deadly
traces of discrimnation or unreasonabl eness. (6) The
assi gnment of "deened dates’ of comencenent of service |is
not unreasonable but is often adopted by ~Governnents when
integrating into a common cadre officers drawn fromdiffer-
ent States or Departnents or divisions. Novel conpul sions
demand novel solutions and |aw accepts life's _expedi ency
save where the public Vower has been obliquely exercised or
unreasonabl eness is wit large on the face of the process.
Such a stigma being absent, the pronotees cannot be dis-
| odged fromtheir notches in the | adder

We are mercifully absolved from maki ng the discussiona
journey over a long m|eage covering the poly-pointed fornu-
lation since two essential issues may virtually be decisive
of the case. Both sides have agreed to this abbreviation
and the other grounds have dropped out of effective contest
in the long course of argunents. Enough upto the day!
1048
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It is fair to state even at this stage that be the
Bonbay G O of 1959 nerely admnistrative or really statuto-
ry, both the |earned Single Judge and the D vision Bench
have head the CGujarat State bound by it. The rule of lawis
tile enemy of arbitrary absolutismand the discretion to
di sobey is a doctrine of despotismand cannot be subscribed
to by a Court nmerely because the state chooses to |abel a
rul e or conduct anecting the rights of others an adm nistra-
tive regulation. In a constitutional order governed by the
rule of law, whimor humour, even if benignly notivated,
masquerading as executive discretion is anathema to |aw
VWhen power is vested under the Constitution or other statute
inthe State to pronulgate rules of conduct attracting oth-
ers, such rules nust ordinarily govern the State and subject
ali ke. When there are service rules affecting the public
services, they may either be in exercise of the executive
power of the State under Art. 162 or rules with |egislative
col our framed under the proviso to Art. 309 of the Constitu-

tion. It “is fair for the Admnnistration in a denocratic
system enpl oyi ng expandi ng arni es of governnent servants,
whose 1ot in life and career prospects will be governed by

recruitnment, conduct  and disciplinary rules, to respect,
beyond suspicion, the rule of |aw by exercising statutory
power as di'stinguished from executive power, even where it
has an option. O course, in exceptional situations, or
sudden exigencies and for new experinents to be tried, the
framing of statutory rules under Art. 309, proviso, may be
post poned and executive orders i medi ately pronul gated. The
best judge is the State Governnent exercising its power
justly and efficiently. ~For the art of government is beset
with the perils of a journey through life's jungle and
text book prescriptions can prove ruinous. W nmay point to
another problem It has often been difficult to discover
whet her a particular set of rules is framed under the provi-
so to Art. 309 or, in nere exercise of Art. 162, although it
is desirable that the State makes it explicit. We are,
however, not <called upon to investigate /thi's perplexing
aspect because, as stated earlier, the High Court has
held that the State is bound by the Bonbay G O of 1959
Counsel for the appellants, Shri_ Patel, and counsel for  the
State, Shri Bhandare, have rightly acquiesed in that posi-
tion and proceeded with their arguments on that footing.
This point (which is the first) therefore, does not need our
pr onouncemnent .

The other points, pedentically capable of being sepa-
rately dealt with, highlight what we have earlier indicated
as the two telling questions of law that settle the outcome
of the appeal. We will seek the tight of commbn sense to
solve themand later test the conclusions with reference 'to
bi nding rulings of this Court.

The first question that falls for considerations, there-
fore, is as to whether the 50:50 ratio 'as between direct
recruits and pronoted hands is subject to the saving clause
"as far as practicable’. Can Government vary the ratio ?
Odinarily no. Is it permssible at all 2 Pr obabl vy,
yes, given proof of the governnent’'s case that it was not
practicable for the State to recruit fromthe open market
qualified persons through the specialised agency of the
Public Service Conm ssion. The factual basis for this plea

of extenuation will be exam ned presently but, according to
Shri R K. Garg, appearing for the contestants,
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even if the alibi of the State were true, it furnished no
legal justification for deviation fromthe application of

the rule. He interpreted, 'as far as practicable occurring
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in the Governnent Resolution, in a very different way and
submitted that to adopt the appellant’s view on this aspect
was to subvert the substance and nullify the conscience of
t he bi ndi ng Bonbay Resol ution of 1959.

Shri Garg argued that the |anguage of the critical GO
was peremptory, that for the high purpose of inproving
admnistrative efficiency a balanced mx of old experience
(gained by 1long service) and young abilities (proved by
conpetitive selection) was hit upon as half-and-half from
each category and the Court could not fall for any construc-
tion of the words 'as far as practicable which would frus-
trate this goal of overall efficiency unless the semantic
search left no . other option. Far from there being no
alternative interpretation, the benignant purpose of the
Resol ution pressed forward to a reasonabl e neaning that 'as
far as practicable” related not to the tanpering with the
proportion of the mx but in permtting provisional varia-
tiions or ad hoc solutions or emergency arrangenments to neet
a/difficulty of the Admnistration w thout naking formal or
regul ar “appointments’ to the posts neddling irrevocably
wi-th the proportion in the prescription. Later, when direct
recruits were -secured, they would be entitled to their
guot a vacanci es and commencenent of seniority fromthe date
of their appointnent.

Logomachi ¢ exercises are the favourite of the forensic
system but too barren to fascinate the Court and too | uxuri-
ous, in our penury of time to-indulge. Should we chase
decisions ‘and dictionaries and finer verbal nuances wth
expl orative industry ? The sense of the setting, the ’why’
the author whispers through his words and the warning ’not
this. not this' that the objective understanding of the
totality of the socially relevant _schene instils--these
l[ight up the interpretative track alone ‘the criss-cross
woods of case-law and | exicons.  Led by that ' |odestar, we
will eye the situation afresh. 1|n doing so, we rmust first
set down the nmeaning Shri Patel suggests, and Shri Bhandare
supports, and the manner in which these appellants claim
that their appointnents and seniority are sequestered by the
saving words 'as far as practicable’

What does ’'as far as practicable” or like expression
mean, in sinple angl o-saxon ? Practicable, feasible, possi-
ble, performable, are nore or less interchangeable. A

ski agraph of the 1959 Resol ution reveals that the revival of
the direct recruitnent, nethod was notivated by "the inter-
est of admi nistration --an overriding object which nust cast
the benefit of doubt if two meanings with equal persuasive-
ness contend. Secondly, going by the text, 50% of the
substantive vacancies occurring in the cadre should  be
filled in by selection in accordance Wth appended Rules.
"As far as practicable’ finds a place in the Resolution and
the Rule. 1In the context what does it qualify ? As far as
possi ble 50% ? That is to say, if 50%is not readily forth-
comng, then less ? Wthin what period should be inprac-
ticabilitv to felt ? What is the content of inmpracticabi-
litv’ in the given admnistrative 'setting ? Contrariw se,
can you not contend that inpracticability is
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not a license to deviate, a discretion to disobey or a
liberty with the ratio ? Admnistrative tone is too inpor-
tant to be neglected but if sufficient nunbers to fill the

direct recruits’ quota are not readi | y avail abl e, substan-
tive vacancies mmy be left intact to be filled up when
direct recruits are available. Since the exigencies of
admini stration cannot wait, expediency has a linmted role
through the wuse of the words ’'as far as practicable’
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Thereby Governnent is authorised to nake ad hoc appoi ntnents
by pronotion or by creation of ex cadre posts to be filled
up by pronotees, to be absorbed in the 50% portion falling
to the pronotional category in later years. |In short 'as
far as practicable neans, not interfering with the ratio
which fulfils the interest of administration, but flexible
provision clothing governnent with powers to neet specia
situations where the normal process of the government Reso-
[ution cannot flow snooth. It is a matter of accent and
import which affords the final test in the choice between
the two parallel interpretations.

We have given close thought to the conpeting contentions
and are inclined to the viewthat the former is the better.
Certainly, Shri Garg is right that the primary purpose of
the quota systemis to inprove administrative efficiency.

After all, the Indian administration is run for the service
of the people and not for opportunities for promotion to a
few persons. But theories of public admnistration and
experiments in achieving efficiency are matters of govern-
mental policy and business managenent. Apparently, the
State, having given due consideration to these factors,
thought that a bl ended brew woul d serve best. Even so, it

could not ’'have been the intention of government to create
artificial situations, inport legal fictions and conplicate
the conposition of the cadre by deviating fromthe natura
course. The State probably intended to bring in fresh tal ent
to the extent reasonably available but not at the sacrifice
of sufficiency of hands at a given tinme nor at the cost of
creating a vacuum by keepi ng substantive vacancies unfilled

for |ong. The straight forward answer seenms to us to be
that the State, in tune with the mandate of the rule, nust
make serious effort to secure hands to fill half the nunber
of vacancies fromthe open market. ~If it does not succeed,
despite honest and serious effort, it qualifies for depar-
ture fromthe rule. If it has beconme non-feasible, inprac-

ticable and procrastinatory to get the requisite quota of
direct recruits, having done all that if could, it was free
to fill the posts by pronotion of suitable hands ~if the
filling up of the vacancies was administratively necessary
and could not wait. Inpracticable cannot be equated wth
"inmpossi bl e’ --nor with unplatabl e--and we cannot agree wth
the I|earned judges of the Hi gh Court in construing it as
colossally incapable of conpliance. The short test,there-
fore, is to find out whether the governnent, in the present
case, has made effective efforts, doing all that it reasona-
bly can, to recruit fromthe open market necessary nunbers
of qualified hands. W do not agree that the conpul sion | of
the rule goes to the extreme extent of naking governnent
keep the vacancies in the quota of the direct recruits open
and to neet the urgent needs of adm nistration by creating
ex-cadre posts or maki ng ad hoc appoi ntnents or resorting to
ot her out-of-the-way expedients. The sense of the rule s
that as far as possible the quota system nust be kept 'up
and, if not prac-
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ticable, pronpotees in the place of direct recruits or direct
recruits in the place of pronotees may be inducted applying
the regular procedures, wthout suffering the seats to lie
indefinitely vacant..

The next question then is as to whether governnment has
satisfied the Court that efforts had been nmade to secure
direct recruits and failure to secure such hands is the
explanation for resort to. pronotions of nanl atdars. The
reason for delay in making appointments of direct recruits
during the year 1960, 1961 and 1962 has been set out by the
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State before us. It appears that a requisition for 12 posts
of deputy collectors was sent to the Gujarat Public Service
Comm ssion on October 31, 1960 but the Commission raised
some |linguistic queries 'regarding the requirenment of ade-
gquate know edge of Marathi and CGujarati by the candi dates.
Anyway, various points were raised fromtine to tine in the
correspondence bet ween t he Conmi ssi on and Governnment and,
eventually, the 'former held a conpetitive exam nation for
the posts of deputy collectors in July 1962, declared the
results in January 1963 and sent up ,its recomendations in
the follow ng February. Governnent issued orders for ap-
poi nt ment of the candidates so selected by the Public Serv-
ice Commssion in May 1963. This is a working explanation

prima facie good and not rebutted as got up. If it is not
necessary for ~the State Governnent to have recourse to
recondite processes of ad hoc appointments and creation of
ex cadre posts and if government has taken active steps in
the direction of direct recruitnment, the exception to the
Governent Resol ution comes into operation. Direct recruit-
ment ordinarily involves processing by the Public Service
Conmi ssi on, an independent body which functions at its own

pace. I f Governnent had excluded the posts of Deputy Col -
lectors fromthe purview of the Public Service Conmi ssion
with a viewto-achieve expeditious recruitnent, it mght

have been exposed to the criticismthat the normal nethod
was bei ng by-passed with oblique notives. Having |ooked at
the mtter froma pragmatic angle, we are ,convinced that
the governnment did what it could and need not have done what
it ordinarily should not have done. Therefore the con-
clusion is inevitable--although Shri Garg's argunment to the
contrary is ingenious--that the State had tried, as far as
practicable, to fill 50% of the substantive ' vacancies from
the open narket, but failed during the years 1960-62 and
that -therefore it was within its powers under the relevant
rule to pronmote mamatdars who, otherwi se, conplied wth
the requirements of efficiency.

Now we nove on to the nore thorny question of quota and
rota. Shri Garg wurges that the rotational /nechanics is
implicit in the quota systemand the two cannot be deli nked.
To shore up this submission he relies on what he propounds
as the correct command of the rule of 'quota’. In his view,
1. 1 sinply nmeans one direct recruit or pronotee followed,
vacancy by vacancy, by the other. To nmmintain 'the propor-
tion in conpliance with the quota fixture, Governnent nust
go by each post as it falls vacant-and -cannot circunvient
this necessity by year-war reckoning of vacancies and  keep-
ing up the ratio. The counter-view put forward by Shr
Par ekh, for the appellant, is that

338SCl/ 76
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guota and rota are not indissolubly wedded and are separate
and separable. |In the present case, according to himit s

an error to inport 'rota’ where the rule has spelt out
only "quota as a governing principle. The Usual practice,
sanctioned by rulings of this Court,is to go by the year as
a unit for working out the quota.

Here a again we are not disposed to hold, having specia
regard to the recent decisions of this Court cited bef ore
us that 'quota is so the recent decisions of this where the
former is expressly prescribed, interlocked with 'rota, that
where the former is expressly prescribed, the latter is
inmpliedly inscribed. Let us logicise alittle. A quota
necessarily postul ates nore than one source of recruitnent.
But does it dermand the manner in which each source is to be
provided for after recruitnent, especially in the matter of
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seniority ? Cannot quota stand independent of rota ? You
may fix a quota for |each category but that fixes the entry.
The guot a nmet hodol ogy nmay itself t ake many
f orns--vacancy-w se ratio, cadre conposition-w se pr o-
portion period-w se or nunberw se regulation. Mriad ways
can be conceived of Rotational or roster systemis a com
nonly adopted and easily understood nmethod of figuring out
the placenment of officers on entry. It is not the only node
in the code and cannot be read as an inevitable consequence.
If that rmuch is logical, then what has been done here is
| egal . O course, Shri Garg’'s criticismiS that nere ' qu-
ota’ is not viable without provision for seniority and, if
nothing nore is found in the rule, the quota itself nust be
understood to apply to each post as and when it falls to be
filled. |If exigencies of admnistration demand quick post-
ing in the vacancy and one source (here, direct recruit-
nment) has gone dry for @a while, then the proper course is to
wait for a direct recruit and give him notional date of
entry as of the quota vacancy and nanage to keep the wheels
of gover nnent novi ng through inprovised pronotions, express-
'y _stripping such ad hocist of rights flowing fromtenporary
occupancy. We have earlier dealt with the same subnission
in aslightly different formand rejected it. Nothing nore
remains to be said about it.

What followsand matters on entry into service is seniori-
ty which often settles the pronotional destiny of the var-
i ous brands of incunbents. Naturally, the inter se struggle
turns how best to bend the rules to one’'s good account.
Shri  Garg criticised the thoughtways apparent in the argu-
ment, backed by sonme rulings, that, quota being delinked
from rota, annual intake is the unit for adjusting the
seniority anong candi dates fromthe two sources. This is an
i nnovation dehors the rul e, he says. W do not think so.
The question is not whether the year being taken as the unit
is the only course but whether there is anything in the rule
prescribing Governnent taking it as the unit or prescribing
sone other specific unit. (It is obvious that the Resolution
of 1959 is silent on howto allocate or reckon the quota as
al so on how to conpute 'seniority and Governnment has a good
alibi for taking the year as the unit and | ength of continu-
ous service as determ ning seniority. The first is evident
fromthe .reading of the 1959 Resolution in the light of
sone ruling of this Court and the second from the 1941
Resol ution. Mreover, there is nothing in the Resol ution of
1959 preventing Government fromtreating a year as the unit.
1053
We therefore reach the foll owi ng conclusions:

1. The pronotions of - mam atdars made by
Governnment between 1960 and 1962 are saved
by the ’'as far as practicable’ / proviso and
therefore valid, Here it falls to be noticed
that in 1966 regular rules have been flamed
for pronotees and direct recruits flowing into
the pool of Deputy Collectors on the sane
guota basis but with a basic difference. The
saving provision "as far as practicable’ has
been deleted in the 1966 rules. The conse-
guence bears upon seniority even if the year
is treated as the unit for quota adjustnent.

2. If any prompotions have been made in excess
of the quota set apart for the manm atdars
after rules in 1966 were made, the direct
recruits have a legitimate right to claimthat
the appointees in excess of the allocable
ratio fromanong nmam atdars will have to be
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pushed down to | ater years when their prono-
tions can be regul ari sed by being absorbed in
their lawful quota for those years. To sim
plify, by illustration, if 10 deputy collec-
tors’ substantive vacancies exist in 1967 but
8 pronotees were appointed and two direct
recruits alone were secured, there is a clear
transgression of the 50: 50 rule. The redun-
dancy of 3 hands from anong pronotees cannot
claimto be regularly appointed on a permanent
basi s. For the time being they occupy the
posts and the only official grade that can be
extended to themis to absorb them in the
subsequent vacancies allocable to pronotees.

This will have to be worked out down the Iine
wher ever there has been excessive representa-
tion of pronotees in the annual intake. Shri
Par ekh, Counsel for the appel I ant s has

fairly conceded this position.

3. The quota rule does not, inevitably, invoke
the application of the rota rule. The inpact
of 'this position is that if sufficient nunber
of direct recruits have not been forthcom ng

in~ the years since 1960 to fill in the ratio
due to themand 'those deficient vacancies
have. been filled up by pronotees, | at er

direct recruits -cannot claim’deened  dates
of appointnment ~for seniority in service wth
effect fromthe time, according to the rota or
"turn, the direct recruits’ vacancy arose.
Seniority will depend on the |l ength of contin-
uous officiating service and cannot be upset
by later arrivals fromthe open narket save to
the extent to which any excess pronotees may
have to be pushed down as indicated earlier

These fornul ati ons based on the combnsense understand-
ing of the Resolution of 1959 have to be tested in the |ight
of decided cases. After all, we live in a  judicial  system
where earlier curial w sdom unless conpetently over-rul ed,
bi nds the Court. The decisions cited
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before us start with the |eading case in Mervyn Coutindo . &
Os. v. Collector of Custons, Bonbay(1l) and closes with the
| ast pronouncenent in Badani v. State of Mysore & Os. (2).
This time-span has seen dicta go zigzag but we see no diffi-
culty in tracing a common thread of reasoning. However,
there are divergencies in the ratiocination between Mervyn
Coutindo (Supra) and Govind Dattaray Kelkar & Ors. v. Chief
Controller of Inports and Exports & Os.(3) on the one hand
and S.G Jaisinghani v. Union of India(4) .Bishan @ Sarup
Gupta v. Union of India, (5 Union of India & Ors. v. Bishan
Sarup CQupta(6) and A K Subbraman & Os.  v. ’'Union of
India(7) on the other, especially on the rota system and the
year being regarded as a unit, that this Court nay one day
have to harnoni ze t he di scordance unl ess Gover nment wakes up
to the need for properly drafting its service rules so as to
elimnate litigative waste of its servants’ energies.

In Mervyn Coutindo the validity of the rotational system
as applied in fixing the seniority inter se between prono-
tees and direct recruits fell for decision in the context of
the specific rule applicable to Custons’ appraisers. One of
the principles in the circular which contained the rules
related to the conparative seniority of the two categories.
"It provides’, says the Court in summarizing the rule,

"that relative seniority of direct re-
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cruits and pronotees shah be determ ned ac-
cording to the rotation of vacancies between
direct recruits and pronotees which shall be
based on the quota of reservation for direct
recruitnment and pronotion respectively in the
recruitment rules. It was further explained
that a roster should be naintained based on
the reservation for direct recruitnent and

promotion in the recruitment rules. Wer e,
for exanple, the reservation for each nethod
is 50 per cent, the roster will run as fol-

lows(1l) promotion, (2) direct recruitment, (3)
pronotion, (4) direct recruitnment, and so on
Appoi nt nent s should be made in accordance
with this roster and seniority determ ned
accordingly. A question has been raised
whet her the circular of 1940 to which we have
already referred survived after this circular
of 1959; but in our opinion it is unnecessary
to decide that question, for the circular of
1959 i tself lays down that seniority shall be
determ ned accordingly, 1i.e. in accordance
with the rotational system depending upon the
gquota reserved for direct recruitnment and
pronotion respectively. It is this circular
whi ch, according to the respondent, has been
followed in deternmning the seniority of
Apprai sers in 1963".
In the face of such a plain directive in the relevant rule
regarding relative seniority for the solution of the problem
that arises before us where such a seniority provision is
absent and the relevant seniority

(1) [1966] 3 SCR 600. (2) [1976] 1 SCR 815.
(3) [1967] 2 SCR 29. (4) [1967] 2 SCR 703.
(5) [1975] Supp. SCR 491. (6) [1975] 1 SCR 104.
(7) [1975] 2 SCR 979.
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provision is different, Mervyn Coutindo (supra) cannot be of
any assistance. That case.is authority for the proposition
it decides in the matrix of the special facts and rule
therein. In view of the words of the Circular 'that senior-
ity as between direct recruits and pronotees should be
determ ned in accordance with the roster which has al so been
specified ... the inextricable interlinking between quota
and rota springs fromthe specific provision rather than by
way of any general proposition. Mervyn Coutindo (Supra)
cannot therefore rescue the respondents. Nor does the refer-
ence to a 'service' being divided into two parts, derived
from two sources of recruitment, help Shri Garg’'s clients.
The rule of 'carry forward struck down in T. Devadasan V.
Union of India & Anr.(1) has no relevance ,to a situation
where the whole cadre of a particular service is divided
into two parts. Apart fromthe fact that it is doubtfu

whet her Devadasan’s case survives State of Kerala v.N M
Thomas & O's. (2) there is no application of the ’'carry

forward rule at all in fact-situations where two sources of
recruitment are designated in a certain proportion and
shortfalls occur in the one or the other category. |In such

a case, what is needed is conformty to the prescription of
the proportion and no. question of carrying anything forward
strictly arises. It is true that Mervyn (Supra) does not
support the year by year intake as the yardstick; but the
reason i s obvious--the rule is specific.

Kel kar (Supra) also dealt with the ratio prescribed as
between direct recruits and pronotees. Many grounds of
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attack were levelled there, one of which was that the rota-
tional systemwould itself violate the principle of equa
opportunity enshrined in the Constitution (Art. 16(1) ).
The Court repelled this contention. O course, pronotions
made on an ad hoc basis confer no rights to the posts on the
appoi ntees, as was clearly pointed out in that decision. In
the instant case it is comobn ground that the appointnents
are not on a purely ad hoc basis but have been regularly
made in accordance with the rules to fill substantive vacan-
cies except that the pronotees have exceeded their quota,
direct recruits being wunavailable. Kelkar (supra) stands
on a different footing, and hardly advances the position
advanced by Shri Garg.

Jai si nghani (Supra) which has had a die-hard surviva
t hrough Bi shan Sarup Gupta v. Union of India(3) and Union of
India & Ors. v. Bishan Sarup Gupta(4) (if one may refer to.
the two cases flow ng out of Jaisinghani (supra) in that
fashi on), has been referred to by both sides at the bar. It
was relied on by M. Garg for the strong observation of
Ramaswam, J. that the absence of arbitrary power is the
first essential of the rule of |aw upon which our constitu-
tional systemis based. He has also drawn attention .to the
suggestion mnade in'that decision 'to the’ governnent that
for future years the roster systemshould be adopted by
framing an appropriate rule for working out the quota be-
tween direct recruits and the pronbtees ...... . W may
straightway state that our Constitutional system is very
allergic to.arbitrary power but there'is nothing arbitrary

made out in the present case against the government. The
second observation in

(1) [1964] 4 SCR 680. (2) [1976] 1 SCR 906

(3) [1975] Supp. SCR 491. (4) [1975] 1 SCR 104.
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Jai si nghani (Supra) is of a suggestion that for future years
the roster systemlinking up quota with rota, my well be
adopted by governnent.. It is not the interpretation of any

existing rule nor laying down of a rule of law, so nuch so
we cannot have any guideline therefromto apply ~to the
present case. The CGovernnent could no doubt, if it so
thought expedient, frame a specific rule incorporating. the
roster systemso as to regulate seniority. But we should
not forget that seniority is the manifestation of officia
experience, --the process of netabolism of service, over the
years, of civil servants, by the Adm nistration--and, there-
fore, it is appropriate that as far as possi bl'e he who has
actually served longer benefits better in the future. More-
over, the search for excellence receives a jolt from the
rule of equality and the State is hard put to it in striking
a happy bal ance between the two criteria  wthout inpairnent
of administrative efficiency. Broadly speaking, the  Court
has to be liberal and circunspect where the-area is trickly
or sensitive, since adm nistration by court wit may well
run haywre.

Movi ng on, we may start off with the statenent that the
| ast case Badam (Supra) lays down the incontrovertibly
harm ess principle that quotas that are fixed are inaltera-
bl e according to governnental exigencies. But there, unlike
here, no saving provision 'as far as practicable’ existed
and here post-1966 pronotees have to suffer a push down
where their appointnents are in .excess of. the pronotee
guota. Nothing directly bearing on our controversy could be
di scerned by us in that decision

Gupta | (Supra) an off-shoot of Jaisinghani (Supra),
proceeds on the assunption that the quota is for .a year
VWhether the rule stated so or not, that was probably the
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practice and there was nothing unreasonable in it. Even if
the rule as such had expired, it could, according to that
decision, be followed as a guideline. Governnment had to
follow some guiding principle and not be led by its fancy,
as each occasion arose. Palekar, J. expressed the view of
the Court thus:
"When the rule is followed as a guideline
and appoi ntrrents nade, a slight deviation from

the quota would not be material. But if there
i's an enornous devi ation, other considerations
may arise."

In the present case, prior to 1963, there was departure from
the quota systemand that was sanctioned by the rule itself
because of special circunstances. For subsequent peri ods,
if by taking the year as a unit there have been surplus
pronmot ees beyond their allocation even after taking into
account inpracticability of getting direct recruits upto
1966 when new statutory rules were enacted, then such spill-
overs, could and should, as indicated by this Court, be set
of f and absorbed in the | ater allocable vacancies, the pro
tempore illegal _appointnments being thus regularised. O
cour se, appoi ntees ~on an ad hoc basis are never clothed
with any rights and have to quit when the exit time arrives
but here there are none. |In Gupta |I|I(Supra) the Court
rul ed:
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“I'f there were pronmotion in any year in
excess of thequota those pronotions were
nerely invalid for that year but they were not
invalid for all tine. ~They can be regularised
by being absorbed in the quota for the later
years. That 1is the reason why this Court
advi sedly used the expression ' 'and onwards’
just to enable the Governnent to push down
excess pronotions to later years so that
these promptions can be absorbed in the | awfu
guota for those years."
Such is the essence of the two Gupta cases (Supra). Law
conceptual i ses anew every tine life inseminates it with new
needs and we have in Gupta the innovation of tenporary
invalidity of an appointnment-clinically dead but |ater
resuscitated ? Jurisprudence burgeons fromthe left ~neces-
sities of society.

A. K. Subbaraman (Supra) relying on .Gupta 11 (Supra)
and going further, has silenced the direct recruits wth
reference to the precise contention now urged by Shri / Garg
that rota being inbedded in the womb of ‘the quota /'system
their co-existence could not be snapped. Wile quota and
rota may constitutionally co-exist their separation is also
constitutionally pernmissible, if sonme 'reasonable way, not
arbitrary whim were resorted to. Even what is ' reasona-
ble’ springs fromsort of reflexes nanifesting social sub-
consci ousness, as it were. Nothing absolutely valid /exists
and rationality and justice thenselves are relative.~ Wthin
these great nental limtations, the Court’S observations in
Subbaranan (Supra) have to be deci ded.

This brief and quick survey of decided cases, and the
submi ssions considered by wus in the judicial «crucible,
yield the follow ng conclusions, |eaving aside the question
of ’confirmation’ in service which, in the Gujarat set-up
| eaves our controversy untouched:

(a) The quota system does not necessitate
the adoption of the rotational rule in practi-
cal application. Many ways of working out
"quota’ prescription can be devised of which
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rota is certainly one.

(b) Wiile laying down a quota when fill-
ing up vacancies in a cadre fromnore than one
source, it is open to Government, subject to
tests under Art. 16, to choose "a year’ or
other period or the vacancy by vacancy basis
to work out the quota anpbng the sources. But
once the Court is satisfied, examining for
constitutionality the method proposed, that
there is noinvalidity, admnistrative tech-
nol ogy may have free play in choosing one or
other of the fam liar processes of inplenent-
ing the quota rule. W, as Judges, cannot
strike down the particular schene because it
is unpal atable to forensic taste.

(c). Seniority, normally. is measured by
| ength of- continuous, officiating service--the
actual is easily accepted as the |egal. Thi s
does not preclude a different prescription
constitutionally tests being satisfied.
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(d) A periodisation is needed in the case
to settle rightly the relative clains of
pronmotees and direct recruits. 1960-62 forns
period A and 1962 onwards forns period. B
Pronot ees regul arl'y appointed during period A
in excess of their quota, for want of direct
recruits (reasonably sought but not secured
and because tarrying |longer would injure the
adm ni stration) can claimtheir whole I|ength
of __service for seniority even against direct
recruits "who may turn up in succeeding peri-
ods.

(e) Pronotees who have been fitted into
vacancies beyond their quota during the period
B--the year being regarded as the unit--nust
suffer survival as invalid appointees acquir-
ing new [|ife when vacancies in their quota
fall to be filled up. To that extent. they
will step down, rather be pushed down as
against direct recruits who were later but
regul arly appointed within their quota.

On this basis, the judgnent of the H gh  Court stands
substantially nodified, but preparation of a new seniority
list becones necessitous. W set aside the judgnent under
appeal but direct the State Government to draw up de novo a
gradation list showing inter se seniority” on the lines this
judgnent directs. The subject has been pending so |ong that
very expeditious admnistrative finalisation 'is part | of
justice. Oficials live in the short run even if Adm nistra-
tions live inthe long run. W direct the State to act
qui ckly. Lack of adequate articulation of @ sinple points
regarding rotation and seniority, and the anber |ight shed
by case-law on the questions raised, warrant the direction
that parties shall bear their costs throughout.

The unlovely inpact of these protracted and legalistic
proceedi ngs nakes us epilogue, an unusual step in a judg-
ment, but pathetically necessitous for the renovation of the
judicial process. Lawis not a ’'brooding omipotence in the
sky’ nor a sort of secretariat asoterica known only to
hi gher of ficial dom But | engthy | egal process, where
admnistrative immediacy is the desideratum is a renedy
worse than the nmalady. The fact that the present case has
taken around 5 working days for oral arguments is a sad
commentary on the system which conpels litigents to seek
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extra-curial foruns. Judge Brian Mdkenna was right (and the
Indian judicial process needs system c change ’'since his
wi se words apply also to our judicature) when he said:

"The fault is that the rules of our
procedure which by their discouragenment of
witten argunent nmake possible extensively
protracted hearings in open court. Those re-
sponsi ble mght think nore of changing them
In civil cases a witten argunent suppl enented
by a short oral discussion, would sonetine’s
save a great deal of time."

To streanmline and to nodernise court-mnmanagenment is a
Cinderella subject in India, as el sewhere. W conclude, by
repeati ng what Chief

1059

Justice Warran Burger of the U S. Suprene Court said, in
1970, in hi's address to the American Bar Associ ation

"In, the final third of the century we
are still trying to operate the courts wth
fundanentally the same basic nethods, the
same procedures and the sane nmachi nery,
Roscoe Pound said were not good enough in
1906. In the super-market age we are trying
to operate the <courts wth craker-barre
corner grocer nmethods and equi pment--vintage
1900. "

We too have nmiles to gofor law and justice to neet.
P. H. P. Appeal al | owed.
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