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W |- CGenui neness-Credibility of Wi t nesses- Surroundi ng

circunmstances and probabilities, if court can |ook into-
Renoval of suspicious circunstances, if propounder has to
satisfy the court.

HEADNOTE:

The appellant filed a suit claimng the property of one R
whi ch was in possession of Rs widow onthe allegation that
R had executed a will bequeathing al nbost his entire property
to the appellant and practically excluding his w dow and
daughters. The ground on which the widow and the daughters
were excluded is said to be the strained rel ati ons which had
devel oped between R and his wife. The w dow denied the
execution of the alleged wll and chal | enged the
genui neness. The Trial Court holding that the wll was
genuine decreed the suit. On appeal, the H gh Court
di smssed the suit holding that the win was not~ genui ne.
The finding of the H gh Court was based on the evidence and
the attending circunstances appearing in the case. o
appeal to this Court by a certificate granted:

Held: (i)In order to judge the credibility of the wtness,
the Court is not confined only to the way in which the
wi t nesses have deposed or to the demeanour of the w tnesses,
but it is open to it to look into the surroundi ng
circunstances as well as the probabilities, so that it may
be able to forma correct idea of the trustworthiness of the
Wi t nesses. This issue cannot be determ ned by considering
the evidence adduced in the Court separately from the
surroundi ng circunstances brought out in the evidence, or
which appear from the nature and the contents of the
document itself.

(ii) It is necessary for the propounder to satisfy the court
about the genuineness of the will by renoving all suspicions
whi ch naturally fromthe various circumnstances.

Surat Kumar Bibi v. Sakti Chand, (1928), L.R 56 LA 62,
Krishto opal v. Baidyanath, A 1.R 1939 Cal. 87, Chotey
Narain Singh V. Ali. Ratan Koer, (1894) L.R 22 I.A 12, H
Venkachal a Iyengar v. N. Thai nmgaj anmg, [ 1959] Supp. 1
S.C.R 426, Shashi Kumar Banerjee v. Subodh Kunar Banerj ee,
C.A No. 295 of 1960. dt. Sept. 13, 1963 (Non-reportable
and Tyrell v. Painton, (1894) P. 151, referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 758 1963.
Appeal fromthe judgnent and decree dated February of the
fornmer Bonbay High Court in Appeal of 1957 from origina
decree.
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J. B. Dadachanji, Ravinder Narain and O C. WMathur, for
the appel | ant.

G rish Chandra and Sardar Bahadur, for respondents Nos. 1, 2
(i) to 2 (iv), 3 and 4.

February 17, 1964. The Judgnent of the Court was delivered
by: -

MUDHOLKAR, J.-The question-which arises for consideration in
this appeal by a certificate granted by the H gh Court of
Bonbay ~is whether a will alleged to have been executed by
one Randhan on May 23, 1947 is genuine or is a fabrication
By this will, Randhan is alleged to have bequeathed al nost
his entire property consisting of 16 fields assessed to | and
revenue at Rs. 425/- per annum five houses, a shop and
novabl es consisting ~of 800 tolas of gold, 1,000 tolas of
silver, Rs. 50,0001/- ~-cash and Rs. 15,000/-- due from

debtors as well / as cattle, agricul tural i mpl enent s,
utensils, etc., to the appellant, and practically excluded
his wdow Sitabai and his three married daughters. The

appel lant is the grandson of one of the three predeceased
uncl es of Ramdhan, and the ground on which the w dow and the
daughters were practically excluded by Randhan is said to be
the strained rel ations which devel oped between Randhan and
his wife during his |ast days.

Randhan died on October 31. 1948, and Sitabai, who was al
along living with him cane into possession of Randhan’s
property. Admittedly, the appellant did not try to disturb
her possession. According to him he allowed Sitabai to
remain in possession on his behalf, and that for sone tine
she was nanaging the estate in a satisfactory way. Lat er
on, however, she, in utter disregard of the -appellant’s
i nterests, began to give away some portions of the  property
to her daughters and strangers, even though she knew that
the property had been bequeat hed to hi m by Randhan. and t hat
she was entitled to receive only a mmintenance of Rs.” 40/~

per nonth under the will of Randhan. 1t may be mentioned
that Randhan was a resident of Peepal gaon in the district of
Parbhani, and the entire property, novable as well as

i movabl e, is at Peepal gaon itself.

Upon these allegations, the plaintiff instituted the  suit
out of which this appeal arises, in the District Court at
816

Par bhani . Sitabai denied the execution of the alleged wll
by Ramdhan, and al so denied the relationship claimed by the
appel l ant with Ramdhan. According to her, after Randhan's
death she was in exclusive possession of the property,  that
she is a helpless widow w thout a nale issue, and that the
appel | ant taki ng advantage of this fact ha,. set up a false
will and laid claimto Randhan's property. Wile adnitting
that the inmovabl e property had been correctly set out in
the plaint, she challenged the correctness of some of the
items of the novable property, During the pendency of the
suit, one Madanlal was joined as a party to it on the. basis
of his claimto be the adopted son of Randhan. lie also
chal | enged the genuineness of the will. According to him
he was adopted by Randhan in the nonth of Chait, Sanvat,
1999 according to the prevailing customin the State of
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Udai pur. Sitabai died during the pendency of the suit, and
her daughters, Chanpabai, Ranbhabai, and Rajubai as al so Ram
Pershad, one of Sitabai’'s sons-in-law, who was alleged to
have obtai ned possession of the property after the death of
Sitabai, were brought on record as the | egal representatives
of Sit abai

The trial Court held in favour of the appellant that he was
related to Randhan, as alleged by him and that the wll
execut ed by Randhan was genui ne. It also negati ved
Madanl al*s claim of having been adopted by Randhan. On
these findings, that Court decreed the appellant’s suit.
The. legal representatives of Sitabai thereupon preferred an
appeal before the High Court, which held that the will set
up by the appellant is not genuine, and on that ground,
di sm ssed his suit.

In support of the will, the appellant exam ned hinmself, the
scribe, Venkat Rajaram and three of the attesting w tnesses,
Raj a Kaniahprasad, Rasheeduddin Ahned and Wanmanl al. The

appel l ant / al so exam ned sone w tnesses in support of his
contention ~that ~the property bequeathed to him under the
will was _entrusted by himto Sitabai after the death of
Randhan. On the other hand, the respondents have |ed
evidence to show that Randhan could not have been at

Hyderabad where the will is alleged to have been executed,
on May 23, 1947, because till the afternoon of the
817

previous day he was at a village nearly 300 miles distant
from Hyder abad.
The High Court, on a consideration of the entire evidence
adduced by the parties, came to the conclusion that the wll
was prepared under highly suspicious circunstances, and that
the evidence adduced by the appellant was not such as to
satisfy it that the alleged will was a genuine one.  Accord-
ing to the High Court, the circunstances appearing ' in the
case indicate that the alleged will was "in all probability"
a false docunent brought into -existence wthout the
know edge of Randhan. The Hi gh Court rightly pointed out
that the nature of proof which was required in a’ case of
this kind was that laid down by the Privy Council in/ Sarat
Kumari Bibi v. Sakhi Chand(1), where it has been stated that
in all cases in which a will is prepared under circunstances
whi ch arouse the suspicion of the Court that it does  not
express the mnd of the testator, it is for the propounder
of the will to renbve that suspicion. According to the Hi gh
Court, t he evidence led by the appel | ant was SO
unsatisfactory that it was inpossible to give any effect to
the alleged will.
M. Dadachanji’s grievance, however, is that (the entire
approach of the High Court to the evidence in this case was
wrong, because it first took into consideration the various
circunst ances, and then judged the credibility of ‘the wit-
nesses in the light of those circunstances. |In support of
his contention, he has relied upon the foll owi ng observation
of Biswas, J. in Kristo Gopal v. Baidya Nath(2):
"It is difficult to avoid the conclusion that
the |earned Judges for sone reason or other
must have formed the idea that the wll was
not a genui ne docunent, and that having forned
such, an idea. he | ooked at the evidence of
each of the witnesses with a suspicious eye.
On no other hypothesis is it possible to
explain the criticismwhich he has | ed hinself
to make."
The | earned Judge has supported his observation by quoting
the follow ng observations of Lord WAatson in Chotey Narain
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Singh v. M. Ratan Koer(3):

(1)(1928) L.R 56 I.A 62. (2) AI.R 1939 CaL 87. (3) 22

I.A 12. 23.

134-159 S.C.-52
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"The theory of inprobability remains to be
consi dered; and the first observation which
their Lordships, have to make is that, in
order to prevail against such evidence as has
been adduced by the respondent in this case,
an inprobability nust be clear and cogent. It
must approach very nearly to, if it does not
al t oget her constitute, an inpossibility."

The | earned Judge has then observed as foll ows:
"In a case where. attesting wtnesses are
produced and they give clear and cogent
testinony regarding execution, one shoul d
require-very strong circunstances to repel the
effectt of such testinmony. It will not do to
talk airily about circunmstances of suspicion
I't is no doubt true that a person who takes it
upon hinself to dispute the genui neness of a
wi || cannot be expected to prove a negative in
many cases. At the sanme tine, the difficulty
in which, on his own seeking, he places
himsel f, will not relieve himof the burden-it
may be a heavy burden-of displacing the
positive testinony on the other side. |If he
rests  his case on suspicion, the suspicion
nmust be a suspicion i nher ent in the
transaction itself which is challenged and
cannot be a suspicion arising out of ~a nere
conflict of testinony."

Then the | earned Judge went on to observe that if there was

evidence to show that the will was actually made, it 'would

not be rel evant to enquire whether there was any occasion or

notive-for the execution of thewll, and that if such a

test were to be applied in every case, no wll /could

probably be proved at all

The questions which we have to consider are whether there

was, in fact, awll, that is to say, whether Ramdban did
execute a wll during his lifetine, and if so, whether the
docunent upon which the appellant relies is a will executed

by Randhan and duly attested by witnesses. The _appel lant
can prove these facts only by adducing evidence of the due
execution of the will by Randhan and of its attestation

The challenge before us is as to the credibility of the
Wi t nesses

819

who have cone forward to say that the document upon /which
the appellant relies not nmerely bears the signature of
Randhan but represents the disposition nade by Randhan, that
is it was executed by Randhan, and that the attesting
wi tnesses attested the execution of the will by Randhan. In
order to judge the credibility of the witnesses, the Court
is not confined only to the way in which the witnesses have
deposed or to the deneanour of w tnesses, but it is open to
it to look into the surrounding circunstances as well as the
probabilities, so that it nay be able to forma correct idea
of the trustworthiness of the witnesses. This issue cannot
be determined by considering the evidence adduced in the
Court separately fromthe surrounding circunmstances which
have al so been brought out in the evidence, or which appear
fromthe nature and contents of the docunent itself. W do
not understand t he observations of Lord Waston to nmean that
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the testinony as to the execution of the docunent has to be

consi der ed

Al that he
consi st ent
of a wll

i ndependently of the attendant circunstances.

says is that where there is a large and

body of testinobny tending to show the execution
by the testator, that evidence should not be

l[ightly set aside on the theory of inprobability.
Dealing wth
observed in H Venkatachala | yengar v. B. N Thi mmjama and

Q hers(1):
(1) [1959] s
820

the node of proof of a will, this Court has

"As in the case of proof of other docunents so
in the case of proof of wills it would be idle
to expect proof with mathematical certainty.
The test to be applied would be the usual test
of the satisfaction of the prudent nmnd in
such matters.

However, there is one inportant feature which
di stingui shes wdlls from other docunent s.
Unl'i ke -other docunents the will speaks from
the death of the testator, and so, when it is
pr opounded or - produced before a court, the
testator, who has already departed the world
cannot say whether it is his will or not; and
this aspect naturally introduces an el enent of
solemity -in the decision of the question as
to whet her the docunent pro pounded is proved
to be the last will and testa-

C.R Supp. 1. 426. 443.

ment of the departed testator.  Even so, in
dealing with the proof of the wills the court
will start on the same enquiry as-in the case
of the proof of docunents. The propounder
woul d be called upon to show by satisfactory
evidence that the wll was signed by the
testator, that the testator at the relevant
time was in a sound-and disposing state of
m nd, that he understood the nature and effect
of the dispositions and put his signature to

the docunent of his own free will. ~Odinarily
when the evidence adduced in support ~of the
wil | is disinterested, sati sfactory and

sufficient to prove the sound and disposing
state of the testator’s mnd and his signature
as required by law, courts would be justified
in making a finding in favour of t he
pr opounder . In other words, the onus on the
propounder can be taken to be discharged on
proof of the essential facts just indicated.

There may, however, be cases in. . which the
execution of the will may be surrounded by
suspi ci ous ci rcunst ances. The al | eged
signature of the testator may be shaky and
doubtful and evidence in support of t he
pr opounder’s case that the signature in
guestion is the signature of the testator nay
not renove the doubt created by the appearance
of the signature; . . . . the dispositions
made in the will nay appear to be unnatural

i mprobabl e or unfair in the light of relevant
circunstances; or, the wll rmay otherw se
i ndicate that the said dispositions nay not be
the result of the testator’'s free wll and
mnd. In such cases the court would naturally
expect that all legitimte suspicions should
be completely renmoved before the docurment is
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accepted as the last will of the testator.
The presence of such suspicious circunstances
naturally tends to nake the initial onus very
heavy; and unless it is satisfactorily
di scharged, courts would be reluctant to treat
the docunent as the last wll
of the testator."

821

This Court also pointed out that apart from suspicious

circunstances of this kind, where it appears that the

propounder has taken a prominent part in the execution of

the will which confers substantial benefits on him that
itself is generally treated as a suspicious circunstance
attending the execution of the will, and the propounder is
required to renove the suspicion by clear and satisfactory
evi dence. In other words, the propounder must satisfy the

consci ence of the Court that the docunent upon which he

relies is the last will and testanment of the testator.

Thi s deci si on-has been recently referred to in a Judgnent of

this Court- in Shashi Kunmar Banerjee and others v. Subodh

Kurmmar Banerjee(1l) (Cvil Appeal No. 295 of 1966 decided on

Septenber 13, 1963). There, Wanchoo J. who spoke for the

Court, has observed as fol lows :
"The node of proving a wll does not
ordinarily differ fromthat of proving any
ot her /docurment except as to the speci a
requi renent of attestation prescribed in the
case of a wll by s. 63 of the Indian
Succession Act. The onus of proving the wll
is on the propounder and in the absence of
suspi ci ous circunst ances surroundi ng the
execution of the will, proof of testanentary
capacity and the signature of the testator as
required by law is sufficient to discharge the
onus. Where however there are suspicious
circunmstances, the onus is on the propounder
to explain themto the satisfaction’ of the
court before the court accepts the wll as
genui ne. Wiere the caveator alleges’ undue
i nfluence, fraud and coercion, the onus is on
him to prove the sane. Even where there are
no such pleas but the circunstances give rise
to doubt it is for the propounder to satisfy
the conscience of the Court. The suspicious
circunst ances may be as to the genui neness of
the signature of the testator, the condition
of the testator’s mnd, the dispositions made
in the wll being unnatural, inprobable or
unfair in the light of relevant circunstances
or there mght be other indications in the
will to show that the testator’s

(1) CA No. 295 of 1960, D. Sept. 13. 1963 | (Non-

reportabl e).

822
mnd was not free. |In such a case the court
would naturally expect that all legitinmate
suspi ci on should be conpletely renmoved before
the docunment is accepted as the last will of
the testator. |If the propounder hinself takes
part in the execution of the wll which

confers a substantial benefit on him that is
also a circunmstance to be taken into account,
and the propounder is required to renove the
doubts by clear and satisfactory evidence. |If
t he propounder succeed in renovi ng t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

suspi cious circunstances the court would grant
probate, even if the will might be wunnatura
and mght cut off wholly or in part near
rel ati ons. It is in the light of these
settled principles that we have to consider
whet her the appellants have succeeded in
establishing that the will was duly executed
and attested."

In Sarat Kumari Bibi’'s case(1l) on which the H gh Court has

relied and which is also relied upon in Venkatachal a

lyengar’s case(2) just cited, it was found that one
Jamal uddin who took benefit under the will, had taken an
active part in the preparation of the will, and, therefore,

the rule nade by Lindley and Davey L.JJ. in Tyrrell .
Pai nton(3) that where circunstances exi st which would excite
the suspicion of the Court, the burden is wupon the
propounder of thewill to remove such suspicion and prove
affirmatively that the testator knew and approved of the
contents of the docunent, was appli ed.

The High Court has anal ysed the entire evidence adduced by
the propounder of the will to prove its due execution by

Randhan, and along wth that evidence, it has al so
consi der ed certain ~attendant circunstances. One 1is the
fact that the wll is said to have been executed at

Hyder abad, which is a place where the appellant resides and
carries on his profession as a nedical practitioner and not
at Peepal gaon, where Randhan resided.  The evi dence adduced
in the case shows that on the day prior to the one on which
the will purports to have been executed, Ramdhan was at
Ghanegaon till the afternoon. ~This place is 8 mles distant
from Peepal gaon, and

(1) [1928] L.R 56 I.A 62. (2) [1959] Supp. 1, S.C R 426,
443.

(3) [1894] P. 151, 157, 159.
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the nearest railway station is 20 m'les distant from Peepal -
gaon. The will is said-to have been executed at about noon

and though it is not inpossible, it is highly inprobable
that Randhan could have been present at the place of
execution by that tinme. The third thing is that the wll

was executed in the house of the appellant. One of the
circunstances is that there was no particular reason why the
wi Il should have been executed at that tine, because  there

is no suggestion that Randhan was not keeping good health.
Then again, the property is very considerable, and instead
of employing the services of a trained | awer to draw up the
will, a layman |ike Venkat Rajaram who has given his
prof ession as "Jagirdari" had been enlisted. The scribe as
well as the attesting witnesses are not the personal friends
of Ranmdhan, though they say they knew him but appear to be
either the friends or neighbours of the appellant. — Yet, the
appel  ant wants the Court to believe that all these persons
were coll ected by Randhan after his arrival at Hyderabad on
the nmorning of My 23. This, in itself, would be an
i mpr obabl e thing i ndeed, because Randhan woul d not have had
enough time at his disposal for doing it. Again, there is
no explanation why he should collect only the friends and
acquai ntances of the appellant rather than persons, who were
his own friends.

The High Court has further pointed out that the docunment is
inscribed on a flinsy paper. It is in high-flown Udu, and
is alleged to have been dictated by himin that |anguage.
No doubt, the evidence indicates that Randhan coul d speak in
Urdu, but it also indicates that he cannot read or wite in
Udu. It would, therefore, be legitimate to infer that the
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| anguage whi ch he could speak was the unlettered man’s Urdu
and not high-flown Udu. which contains an adm xture of
Persian words. |[|ndeed, such words have actually been used
in this docunment. The signature of Ranmdban is itself in
Modi  script, which would not have been the case if were
well-versed in Udu. Wen we turn to the reverse of the
sheet on which the document is inscribed, we find that as we
go lower down, nore and nore words seemto be crammed in
each line and the spacing between two Ilines tends to
decrease, even though there appears to have been plenty of
room for the signature of Randhan to be scribed | ower down
824

on the paper. It would be legitimate to infer from this
that the signature was already there before the wll was
scri bed. This feature of the document as well as the

quality of the paper used woul d suggest that a piece of
paper bearing Ranmdhan’ s signature has been utilised by the
scri be for engrossing what purports to be a will.

Finally, /'there isthe circunstance that the wll is un-
natural i'n the sense that though Randhan |eft property worth
several lakhs, he made no provision for a residence for his
wife but gave her only Rs. 40/- per nonth as her
mai nt enance, and made only paltry bequests to his daughters.
It is true that the daughters are married in affluent
famlies, but in the absence of a male issue, a father is
normal |y expected to give at |east substantial bequests to
his daughters. Instead, the wiil gives alnpst the entire
property to a distant relative, who, it may be noticed, was
neither brought wup by the testator, nor was a  person who

| ooked after the testator during, his declining years. Al
this is said to have been due to the fact that ‘Ranmdhan’s
relations with his wife had becone strained. | ndeed, the

rel ati onshi p between Randhan and his w fe had becone so bad
that Ranmdhan, according to the appellant, suspected that she
was trying to poison him Curiously enough, in spite of
this, Randhan continued to live with Sitabai right till his
death, and had nmade no arrangenent for a person other than
her to take <charge of the cash and the gold and silver
ornanents of the value of a couple of |akhs of rupees or so,
in the event of his dying suddenly. There is nothing to
suggest that Ramdhan’s food was cooked by any one-other than
Si t abai
To prove the appellant’s allegations that Randhan and
Sitabai were not getting on well, the main evidence is that
of the appellant hinself, who is the ~person who has
obvi ously taken an active part in procuring the execution of
the docunent which he has set up as the will of Randhan. He
must be held to have taken an active part, ‘even though
according to him he did not do so, because the wll was
witten not only at Hyderabad where he lives and carries on
his profession but also in his own house, and the  persons
who played one part or the other in this connection are
ei t her his friends or his neighbours. It is t hese
ci rcunst ances which have to be borne in mnd whil e
eval uating the testinony of the w tnesses bear-

825

ing on the execution of the will. Further, it is necessary
for the appellant to satisfy the conscience of the Court
about the genuineness of this wll by renoving al

suspi ci ons whi ch natural ly flow from the vari ous
ci rcunst ances, which we have set out above. There is not an
iota of evidence in this regard, and we are not satisfied
that the suspicion created by the circunstances referred to
by us has been renmoved. Learned counsel has taken us
through the evidence of the appellant, the scribe and three
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attesting witnesses examned by him Al this evidence has
been «critically exam ned by the High Court but for reasons
given by it in its judgnent, not accepted by it. W find no
reasons for view ng the evidence differently.

We have already adverted to the fact that no particular
reason has been even indicated by the appellant as to why

Randhan thought of executing a will |ong before his death.
If his idea in doing so was to nmake certain that his
property does not fall in Sitabai’'s hands after his death

one would have expected himto nmake some arrangenent for
-keeping the novables out of her reach. He, however, made
no such arrangenent. Further, he would have al so taken the
precaution of registering the will, so that any challenge to
its genui neness coul d not' have been successfully nade.
Further, there is no uninpeachabl e evidence to show that the
will was brought to light imrediately after Randhan’s deat h,
whi ch woul d have been the case if it were a genuine wll.
On the other hand, there is one circunstance which suggests
that the claimon the basis of Ramdhan’s will was not even
t hought  of by the appellant till |long after Randhan's death
The circunstance is the continuance of Sitabai in possession
of the cash, gold and silver articles and other novables,
even subsequent to Randhan’s death. O course, t he
appel l ant has given the explanation that he allowed her to
remain in possessionon his behalf, but his evidence is
wholly incredible. /Indeed, the appellant has said that he
instituted the suit because he found Sitabai- parting wth
portions of Randhan’s novables in favour of ‘her daughters
and strangers after the death of Ranmdhan. At |east, one
thing wll follow fromthis that according to him Sitaba
was nore interested in her daughters than in him I f,
therefore, he had a genuine claimto Randhan’s property, he
woul d not have
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allowed Sitabai to remain in possession of Randhan’ s
novabl es. At least, he would have obtained from her a

docunent containing the list and description of the nobvables
and also an admission to the effect that she was “entrusted
with them by the appellant and that she had no right in
them Had she refused to execute such a docunent, one would
have naturally expected the appellant to institute a suit
for their possession imediately. There is no explanation
for the absence of such a docunment, and thus this is also a
circunstance which mlitates agai nst the genui neness of the
will.

In the circunmstances, we hold that the Hi gh Court was right
in rejecting the evidence of the attesting wi tnesses and the
scribe as well as of the appellant with regard to the  exe-
cution of the will by Randhan.

We accordingly uphold the judgnment of the H gh Court, and
di smiss the appeal with costs.

Appeal dism ssed




