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Wth

Cvil Appeal No. 4560/ 2005

(@ Speci al _Leave Petition ) NO 5591 of 1999)
And

G vil Appeal No. 4552/ 2005

(@ Special Leave Petition (c) No.9788 of 1998).

BHAN, J.

Leave granted in Special Leave Petition (c) No.
5591 of 1999 & 9788 of 1998.

In this batch of three appeals the guestion
whi ch arises for determnation is as to whether the
Hi gh Court was justified in exercising its power
under Article 226 of the Constitution of |ndia and
award conpensation to the respondent wit
petitioners even though the appellants \026 who was the
respondent in the wit petition \026 had denied the
liability on the ground that the deaths had not
occurred as a result of their negligence but because
of the negligence of the respondent thenselves or of
an act of CGod or because of an act of some other
persons. These appeals were ordered to be listed
along with the case - Chairman, Gid Corporation of
Oissa Ltd. (GRIDCO and others Vs. Sukamani Das
(sSnt.) and another, [(1999) 7 SCC 298], but were
del i nked as the service had not been conpl eted on
the respondents. The Bench di sposed of the batch of
10 appeal s and these appeals were ordered to be
heard after service is conplete.

The facts of Civil Appeal No.1726 of 1999

ari sing against the order passed by the Hi gh Court
of Orissa in Wit Petition bearing QJC No. 13281 of
1997 are: -

One Thenba Bhim a co-villager of the deceased

had taken power supply to his L.lI. point. Sone

ot her villagers of the village Khuntagaon viz,
Ral bi ndra Oram Fatha Oram Gobardhan Ki san and Etwa
Oramhad illegally taken power supply w thout the
know edge of GRIDCO Authorities by use of hook from

the L.1. point to their houses by neans of an un-
insulated G1. wire. On 22.8.97 the unauthorised
G1l. wire through which the Iine was illegally taken

got disconnected and fell on the ground. At that
time the father of the respondent Japana Oram was
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coming with his bullock, the bullock cane in contact
with the live GI. wire and as a result thereof got
el ectrocuted. On finding this Japana Oramtried to
rescue the bullock and got electrocuted. His wife
cane to his rescue and hearing her cries her
daughter Sabi Oramwhile trying to detach her

parents al so was el ectrocuted. The incident was
reported to the | ocal police by the villagers of the
Khunt agaon on 23.8.97 wherein the fact of illega

hooki ng and death due to el ectrocution was admitted.
The [ ocal police enquired into the matter and
reported the cause and manner of death as stated
above. On 23.8.97 the Juni or Engi neer of GRIDCO
sent a telegramto the Chief Electrical |nspector,
CGovernment of Orissa, for necessary action at his
end. The S.D.O Electrical Sub-Division U al apur on
24.8.97 al so submitted report in which the cause of
death was nentioned to be due toillegal electric
connection taken through hook. ~On 16.9. 97
respondent herein filed a wit petition in the Hi gh
Court of Orissa at Cuttack being QIC No.13281 of
1997 cl ai mi ng conpensation for the death of the
deceased. Counter affidavit was filed by the
appel l ants herein. 1n the Counter affidavit it was
contended that death occurred were due to the
negl i gence of the deceased thensel ves and the
electric live wire were belonging to and naint ai ned
by the GRI DCO had not snapped and, therefore, the
appel l ants were not |iable to pay any compensation.
By the inpugned judgment the High Court disposed of
the wit petition with a direction to the appel lants
to pay a sumof Rs.2,70,000/- by way of conpensation
to the respondent herein.

In Cvil Appeal No. of 2005 (@

SLP(C) No.9788 of 1998) arising from QJC No. 6290 of
1994, on the night of 10.5.84 due to heavy storm and
rain, one L.T. conductor snapped.. This happened
despite the fact that the appellant had taken
adequate steps to nmintain the supply lLine properly.
Before the stormand rain on the night of 10.5.84
the supply line was checked by the Juni or Engineer
and the lineman in the regular course of checking.
However, before infornmation about the snapping of
the line was received by the appellants, the
deceased while noving in the norning came in contact
with the snapped electric |line and becane

unconsci ous. He was taken to the hospital where he
was decl ared dead. The respondent had filed a suit
in the Court of Subordinate Judge, Jaj pur agai nst
the appell ants cl ai ming conmpensation for the death
of deceased bei ng Money Suit No.199 of 1987. The
said suit was disnissed by the Subordinate Judge,
Jaj pur vide order dated 16.5.92. Thereafter, after
a delay of 10 years, in the year 1994 the present
wit petition was filed in the High Court. The High
Court ignoring the fact that the suit filed on the
same cause of action had already been di sm ssed and
awar ded conpensation of Rs.40,000/- to the
respondent. According to the appellant, the death
occurred not because of their fault but due to act
of God.

In Gvil Appeal No. of 2005 (@
SLP(C) No.5591 of 1999) arising from QC No. 4247/ 97
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the respondent filed a wit petition in the High
Court of Orissa at Cuttack inter alia on the

al l egations that on 28.5.92 at about 12.00 noon
whi | e her husband was returning fromthe polling
station, a live electric wire suddenly snapped and
fell on himas a result of which he received severe
electrical burn injuries and | ost his senses. Sone
| ocal people took himto the S.D. Hospital, Jajpur
but on the way he breathed his |ast. The respondent
al | eged that the accident had occurred due to the
negl i gence of the appellants and cl ai med
conpensation for the death of the deceased. In the
counter affidavit filed by the appellants, it was
inter alia subnmitted that generation and

di stribution of the energy are regul ated through
statutory provisions nanmely the Electricity (Supply)
Act, 1948 and the rules framed thereunder. The
famly of the deceased did not | odge a conplaint/FIR
in the police station. According to the appellants
the husband of the respondent nmay have died due to
el ectric shock but it was not due to fall of
electric wire. The allegations made in the wit
petition that, death occurred due to negligence of
the appellants was denied. It was stated that there
was no negligence on the part of the appellants. It
was al so subnmitted that the wit petition involved
di sputed questions of fact which could not be
decided in exercise of wit jurisdiction under
Article 226 of the Constitution. ~ The Hi gh Court
allowed the wit petition and comuanded t he
appel l ants to pay a sumof Rs.1,50,000/- towards
conpensation to the respondent.

In Chairman, Gid Corporation of Oissa Ltd.
(Gidco) and others (supra) with which case these
appeal s were listed for hearing but could not be
heard for want of service this Court took the view
that the H gh Court committed an error in
entertaining the wit petitions under Article 226 of
the Constitution of India and were not fit cases for
exercising the jurisdiction under Article 226 of the
Constitution of India. It was held that actions in
tort and negligence were required to be established
initially by the clainmants. The nmere fact that the
wire of electric transmi ssion |line belonging to the
appel | ant had snapped and the deceased had cone into
contact with it and died by itself was not
sufficient for awardi ng conpensati on. The Court was
required to exam ne as to whether the wire had
snapped as a result of any negligence on the part of
the appellants, as a result of which the deceased
had conme in contact with the wire. 1In view of the
def ence rai sed and the denial by the appellants in
each of the cases, the appellants deserved an
opportunity to prove that proper care and
precautions were taken in naintaining the
transm ssion line and yet the wires had snapped
because of the circunmstances beyond their control or
unaut hori sed intervention of third parties. Such
di sputed questions of fact could not be decided in
exercise of jurisdiction under Article 226 of the
Constitution of India. That the H gh Court could
not come to the conclusion that the defence raised
by the appellants had been raised only for the sake
of it and there was no substance in it. 1In para 6
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it was observed thus: -

"I n our opinion, the H gh Court
commtted an error in entertaining
the wit petitions even though
they were not fit cases for

exerci sing power under Article 226
of the Constitution. The High
Court went wrong in proceeding on
the basis that as the deaths had
taken pl ace because of

el ectrocution as a result of the
deceased coming into contact with
snapped live wires of the electric
transm ssion |ines of the
appel l ants, that "admittedly/prim
facie amounted to negligence onthe
part of the appellants." The High
Court failed to appreciate that

all these cases were actions-in
tort and negligence was required
to be established firstly by the
claimants. The nmere fact that the
wire of the electric transm ssion
i ne belonging to Appellant | had
snapped and t he deceased had cone
in contact with it and had died
was not by itself sufficient for
awar di ng conpensation. It also
required to be exam ned whet her
the wire had snapped as a result
of any negligence or the
appel l ants and under which

ci rcunst ances the deceased had
cone in contact with the wire. In
vi ew of the specific defences

rai sed by the appellants in each
of these cases they deserved an
opportunity to prove that proper
care and precautions were taken in
mai nt ai ni ng the transnmi ssion |ines
and yet the wires had snapped
because of circunstances beyond
their control or unauthorised
intervention of third parties or
that the deceased had not died in
the manner stated by the
petitioners. These questions
coul d not have been deci ded
properly on the basis of
affidavits only. It is the
settled legal position that where
di sputed questions of facts are

i nvol ved a petition under Article
226 of the Constitution is not a
proper renmedy. The High Court has
not and could not have held that
the disputes in these cases were
rai sed for the sake of raising
them and that there was no
substance therein. The H gh Court
shoul d have directed the wit
petitioners to approach the civi
court as it was done in QJIC

No. 5229 of 1995."
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Simlar view was taken by this Court in WB.
State Electricity Board & Os. Vs. Sachin Banerjee &
Os., 1999 (9) SCC 21. In the said case it was
observed as under:

Y The only grievance of the
petitioners relates to an
observation in the inpugned
judgrment that two victins had died
because of the negligence of the
petitioner State Electricity
Board. Looking to the fact that
the two victins were el ectrocuted
because of an illegal hooking for
the purpose of theft or

el ectricity, the petitioners
cannot ' be held guilty of
negl i gence al t hough they may have
stated that there is a need for
conducti ng dehooki ng raids nore
frequently."

As agai nst /'this counsel for the respondent
cited a later judgnment of this Court in MP.
Electricity Board Vs, Shail Kumari & Os., 2002 (2)
SCC 162, wherein this Court has takenthe viewthat
the Electricity Board could be fastened with the
liability in a case in which thelive wire got
snapped and fell on the public road which was
partially inundated with rai nwater. The observation
made by this Court in the aforesaid case woul d not
applicable to the facts of the present case as in
the said case a suit had been filed in which a
finding of negligence was recorded by the tria
Court agai nst the Board. The trial Court after
coning to the conclusion that the respondents were
entitled to a conpensation of Rs.4.34 |acs non-
suited the respondents solely on the prem se that
the claimants had failed to prove their liability
for such conpensation. The High Court in the said
case had recorded a finding, "therefore, the
def ences put up by MPEB are absolutely wi thout any
basis and do not reflect the real position at the
spot, rather attenpt has been nade to conceal the
real position in order to avoid responsibility and
l[iability for paynment of compensation.” On these
facts, this Court cane to the conclusion that the
claimants were entitled to the conpensation
Counsel for the appellants also cited a judgnment in
H S.E.B. and others Vs. Ram Nath and ot hers, (2004)
5 SCC 793 in which a sinmlar view was taken. In the
said case it was observed by the Bench that where
di sputed questions of fact were involved wit
petition would not be the proper renedy but since
there was no denial in the witten statenment that
wires were | oose and drooping and the clai nant had
asked the Board to tighten the wires, the Board was
held liable to pay the conpensation. This finding
was recorded because the supplier of electricity did
not controvert the facts alleged by the respondent
wit petitioner. Di sput ed questions of facts were
not involved and as a result of which the finding
recorded by the High Court was uphel d.
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In the present case, the appellants had

di sputed the negligence attributed to it and no
findi ng has been recorded by the Hi gh Court that the
GRIDCO was in any way negligent in the performance
of its duty. The present case is squarely covered
by the decision of this Court in Chairnman, Gid
Corporation of Orissa Ltd. (GRIDCO and others
(supra). The High Court has also erred in awardi ng
conpensation in Cvil Appeal No............. of 2005
[@SLP(C) No.9788 of 1998]. The subsequent suit or
wit petition would not be maintainable in view of
the dismssal of the suit.. The wit petition was
filed after a | apse of 10 years. No reasons have
been given for such an inordinate delay. The High
Court erred in entertaining the wit petition after
a |l apse of 10 years. I'n such a case, awarding of
conpensation in exercise of its jurisdiction under
Article 226 cannot be justified.

As the High Court had exercised its power under
Article 226 of the Constitution wthout properly
appreciating the nature of its jurisdiction, the
i mpugned judgnents deserve to be set aside.
However, in view of the |long | apse of tinme the
appel l ants will not recover the anounts already paid
to the respondents. | The civil appeals are disposed
of accordingly. No 'costs.




