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1. These appeal s arise out of a judgnment and order dated 13.09. 2005
passed by a Division Bench of the Hi gh Court of Karnataka at Bangal ore in
Crim nal Appeal No. 359 of 2005.

2. Appel l ant with six others was charged for com ssion of offences
under Sections 143, 148, 341, 326, 302, 120B read with Section 149 of the
I ndi an Penal Code for causing death of one Udaya Kumar (deceased) on

19. 10. 20083.

3. The case of prosecution is as under

19. 10. 2003 was a Sunday. (The deceased and Sudhakar Boll aje (PW
4) were going on a notorcycle fromKrishnapura to Ganeshpur. . Allegedly,
the notorcycle was stopped near Block No. Il of village Kattipalla by a boy
aged about 20 years. Appellant herein together with Siraj, Jubaid and | qgba
accompani ed by 2-3 persons surrounded the notorcycle. They were arned
with swords and cricket bats. Nooruddin, appellant herein, attacked the
deceased with a sword, which he was carrying. PW4 attenpted to prevent
it and in the process sustained an injury on his |eft hand. Udaya junped
fromthe nmotorcycle and ran towards the playground of the school . While
he was clinbing on the steps of the school, the appellant and his associ ates
chased himand attacked himw th swords and bats. ~ PW4 was also hit by a
sword on his leg. He escaped and ran away.

4, PW4 allegedly net one Ashok Shetty (PW11) who exam ned

hi msel f as PW11. They went to Suratkal Padnmavathi-Hospital wherein he
was adnmitted. An information was sent to the police station. & Statenent of
PW4 was recorded. It was treated to be a First Information Report.
However, a tense situation came into being. Even an ingquest-could not be
conduct ed i medi atel y.

5. In his statenment before the police, PW4 took the nanes of Siraj
Jubaid and Igbal. However, in his deposition, he stated that he had taken
their nanes wongly. According to him the real culprits are the appell ant
herein and Accused Nos. 2 to 7. Al the accused were arrested on
21.10.2003. Sone weapons were all egedly recovered.

6. In view of the question involved herein, it is not necessary for us to
noti ce the evidence of the prosecution w tnesses exani ned on behalf of the
State. It is suffice to say that the |learned Trial Judge inter alia on the
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prem se that out of seven accused, apart fromthe appellant, nobody was
naned in the First Information Report, recorded a judgnent of acquittal.
Appel | ant herein was convicted under Sections 143, 148, 341, 326, 302 read
with Section 149 of the Indian Penal Code. The State did not prefer any
appeal against the said judgnent of acquittal. An appeal was preferred
agai nst the judgnment of his conviction before the High Court by the
appel l ant. By reason of the inpugned judgnent, the H gh Court allowed the
sai d appeal. The High Court found the appellant guilty under Section 324
read with Section 34 of the Indian Penal Code and sentenced himto rigorous
i mprisonnent for one year and al so under Section 304, Part | read with
Section 34 sentenced himto undergo rigorous inprisonnment for eight years.

7. Both the appellant and the State are before us.

8. Wth a view to appreciate the question involved, we may notice the
first information report.

PW4, the first informant and PW5, Bal akri shan who was al so an
eye-wi t ness proved the prosecution case only to the extent of the First
I nformati'on Report. The State in their respective examnations \026 in \026 chi ef
only proved the contents of the first information report.

9. It is also relevant-to nmention that there were two cricket playgrounds.
The incident occurred when a cricket match was being pl ayed on one of the
grounds. Appell ant was, however, said to be on the other ground.

According to PW 4 and 5, a quarrel ensued resulting in injury being caused
to Imhiyaz by the deceased and PW4, whereafter they were assaulted by
others. It has not been disputed that Inmthiyaz suffered an injury. It was
proved by PW17 Dr. Henal at ha and the follow ng injuries were noticed:

"Cbliquely running lateral cut |acerated wound
neasuring 14 x 5 cns., over the right scapul a skin
deep exposing the muscl e underneath. ~Wund
covered with prul ent discharge. Edges of the
wound show granul ati on. Age of the injury is 50
to 58 hours and that he was referred to mgjor
hospital for further treatnent."

10. Admittedly, injuries on the person of Inthiyaz were not explained. A
pl ea was taken in that behalf, in their respective exam nations, under Section
313 of the Code of Crimnal Procedure, by the appellant and |Inthiyaz.

Wher eas presence of the appellant is disputed, presence of Inthiyaz is, thus,
not disputed. Despite the same, Inthiyaz has been acquitted.

11. The Hi gh Court acquitted the appell.ant under Sections 143 and 148 of
the I ndian Penal Code. He has also been acquitted for commi ssion of an
of fence under Section 341 of the Indian Penal Code.

The High Court while agreeing with the findings of the learned Tria
Judge opi ned that the appellant was one of the persons who had partici pated
in the attack on Udaya and Sudhakar Bollaje and that the bl ow was 'gi ven by
Accused No. 1 with a sword. It, however, was observed that he had no
intention to kill. PW10 categorically stated that the quarrel arose while
pl ayi ng the ganme. Although PW10 was decl ared hostile, the H gh Court
opi ned:

"As regards the alleged nmurder of Sri Udaya, it is
submitted by the | earned counsel for the appell ant
that the circunmstances as disclosed by P.W10 and

as could be deduced indicate the possibility of a
quarrel between the deceased and P.W4 on the

one side and the alleged culprits on the other side
and since the deceased and P. W4 coul d have been
armed, it would be an incident where in a sudden
fight in the heat of noment, fatal injury could have




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 5

been caused to Udaya. |If it is so, the nurder
woul d fall either under section 326 of the IPC, or
under exception (4) of section 300 of the IPC. As
we observed above, particularly, considering the
evi dence of P. W10, the possibility of Udaya and
P.W4 comng on the ground is nore and in al
probability a quarrel started between Udaya and
P.W4 on the one side and the accused No. 1 and
others on the other side. The injuries suffered by
accused No. 2 indicate that possibility, and the

i njuries sustai ned by Udaya and P. W4 can be
considered as injuries caused by the appellant/
accused No. 1 and his conpani ons in a sudden

fight and in the heat of nmonment. The

ci rcunst ances do not show that undue advant age

was taken by accused No. 1. The act though rash
was in the heat of the moment and it squarely falls
under Exception (4) of Section 300 of the IPC, and
consequently the death of Udaya by the act of
accused No. 1 and ot hers would anmount to

cul pabl e homi cide not ampunting to nurder

Having regard to the circunstances disclosed and
the fact that the accused No. 1 and his conpani ons
used swords, it cannot be said that the attack was
not with the intentionof killing Udaya.
Consequently, the act falls under Part \026 | of
Section 304 of |IPC and not under section 302 of
the I PC"

O fences under Sections 120-B, 143, 148 and 341 of the |Indi an Pena
Code have not been proved.

12. Section 34 of the Indian Penal Code reads as under

"34. Acts done by several persons in furtherance of
conmon i ntention

When a crimnal act is done by several persons in
furtherance of the conmon intention of all, each of
such persons is liable for that act in the sane
manner as if it were done by him al one."

13. A common intention may be devel oped on the spot.~ Although a

person may not be held guilty for having a commpn object, in a given
situation, he nmay be held guilty for having a compn intention, but such
comon intention nust be shared with others. The recital made in the first

i nformati on report which has been noticed by us herein clearly goes to show
that the appellant had sought to attack the deceased while he was on his
notorcycle. The attack was warded off by PW4. (| He suffered an injury.

The deceased thereafter ran to the school buil ding which according to the
sketch map drawn by the investigating officer was at” a di stance of about 120
feet fromthe main road. The dead body of Udaya was found only on the

stair case of the school. The first information report as also the evidence of
PW 4 and 5 reveal s that the deceased was chased by all the accused. He

was assaulted by all the accused. The specific role played by the appellant
has not been disclosed. Whether the appellant al one was responsible for
causing the death has al so not been stated.

14. The deceased suffered as many as 19 injuries. Some injuries were
inflicted on vital parts of the body and some were only on the hands and

|l egs. There is nothing on record to show that the appellant inflicted any
infjury on a vital part of the body of the deceased. |n the aforenentioned
situation, in our opinion, Section 34 of the Indian Penal Code woul d not be
attracted

15. Rel i ance has been placed by M. Hegde on Harshadsi ngh
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Pahel vansi ngh Thakore v. State of Gujarat [(1976) 4 SCC 640] which has

al so been noticed by this Court in Golla Pullanna and Anr. v. State of A P.
[(1996) 10 SCC 223] and State of U P. v. Jhinkoo Nai [(2001) 6 SCC 503].

The said decisions are not attracted in this case. |In the said cases, comon
intenti on had been held to have been proved. Therein, this Court was
dealing with the offence of nurder. As the conmon intention to commt the
sai d of fence was established, individual roles played by each of the accused
were held to be of not rmuch significance. The very fact that the appellants
have been convicted only under Section 304 Part | of the Indian Penal Code
itself suggests that they had no intention to conmt the murder the deceased
and, thus, the question of commopn intention in this case does not ari se.

16. We have noticed hereinbefore that all the accused, other than the
appel | ant, have been acquitted by the |earned Trial Judge. The State did not
prefer any appeal thereagainst. The prosecution, therefore, cannot say that
t he appel  ant had any common intention with any other accused persons who
were named in the First Information Report. The matter might be different
where a person is said to have forned conmmon intention with other persons.
The prosecuti on may succeed i n obtaining a conviction agai nst the appel |l ant
for commi'ssion of an offence under Section 34 of the Indian Penal Code if
the nanmes of the other accused persons and the roles played by them are
known. Specific overt act of the accused is not only known but is proved.
In this case the first information report was agai nst known persons. PW4,
however, retracted his statenent raising a plea of mistake on his part in
taki ng the nanes of three persons. He had al so accepted his mstake in
nam ng his assailant.” Wereas in the first information report, he naned
Siraj, in a subsequent statenent, he nanmed one |nran

17. In Baul and another v. The State of U P. [1968 (2) SCR 450 : AIR
1968 SC 728], it was held:

"7. No doubt the original prosecution case showed
that Sadhai and Ramdeo both hit the deceased on
the head with their lathies . One is tenpted to
divide the two fatal injuries between the two
assailants and to hold that one each was caused by
them |f there was conmon intention established in
the case the prosecution would not have been
required to prove which of the injuries was caused
by which assailant. But when conmmon intention-is
not proved the prosecution nmust establish the exact
nature of the injury caused by each accused and
nore so in this case when one of the accused has
got the benefit of the doubt and has been acquitted.
It cannot, therefore, be postul ated that Sadha

al one caused all the injuries on the head of the
deceased. Once that position arises the doubt
remains as to whether the injuries caused by

Sadhai were of the character which would bring

his case within Section 302. It nmay be that the
effect of the first bl ow became nore proni nent
because another blow | anding i nmediately after it
caused nore fractures to the skull than the first
bl ow had caused. These doubts pronpt us to give
the benefit of doubt to Sadhai. W think that his
conviction can be safely rested under Section 325
of the Indian Penal Code, but it is difficult to hold
in a case of this type that his guilt anpunts to
murder sinpliciter because he nust be held

responsi ble for all the injuries that were caused to
the deceased. W convict himinstead of Section
302 for an offence under Section 325 of the Indian
Penal Code and set aside the sentence of

i mprisonnent for life and instead sentence himto
ri gorous inprisonment for seven years."
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18. Yet again in Sukhrams/o Ranratan v. State of MP. [1989 Supp (1)
SCC 214], the | aw has been stated in the follow ng terns:

"10. There is another aspect of the matter which
has al so escaped the notice of the H gh Court when
it sustained the conviction of the appellant under
Section 302 read with Section 34 and Section 436
read with Section 34 IPC while acquitting accused
CGokul of those charges. Though the accused Gokul
and the appellant were individually charged under
Sections 302 and 436 | PC they were convicted

only under the alternative charges under Section
302 read with Section 34 and Section 436 read

with Section 34 | PC by the Sessions Judge.
Consequently, the appellant’s convictions can be
sustained only if the Hi-gh Court had sustained the
convi ctions awarded to accused Gokul al so.

I nasmuch as the Hi gh Court has given the benefit

of doubt to accused Gokul and acquitted him it
follows that the appellant’s convictions for the two
substantive offences read with Section 34 | PC
cannot be sustained because this is a case where
the co-accused is a named person and he has been
acquitted and by reason of it the appellant cannot
be held to have acted conjointly with anyone in the
comm ssion of the offences. This position of lawis
wel |l settled by this Court and we may only refer to
a few decisions in this behal f vide Prabhu Babaji v.
State of Bonbay, Krishna Govind Patil v. State of
Mahar ashtra and Baul v. State of U P."

19. Appel I ant, therefore, cannot be held to be guilty of conm ssion of an
of fence under Section 304, Part | read with Section 34 of the Indian Pena
Code. His conviction can be upheld only under Section 324 of the Indian
Penal Code.

20. The appeal filed by the appellant is allowed to the aforenentioned
extent and that of the State is dismssed. Wile setting aside the conviction
under Section 304, Part | read with Section 34 of the |Indian Penal Code, his
convi ction under Section 324 of the Indian Penal Code is upheld. As the
appel | ant has al ready undergone the sentence inposed upon hi mby the High
Court, he is directed to be set at liberty, unless wanted in connection with
any other case.




