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JUDGMENT
The foll owi ng Judgnent of the Court was delivered:

I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NOS. 12-21 OF 1986.
22-28/86 AND 1-11/86

Inderjit Singh and others etc. ... .appellants
Ver sus
State of Punjab & Qthers ....respondents

JUDGMENT
G N. Ray. J.

These twenty eight crimnal appeals are directed
against a common judgrment dated May 15, 1985 passed by the
Hi gh Court of Punjab and Haryana in Crinmnal Appeal Nos.153-
SBto 156-SB, 161-SB, 174-SB to 178-SB, 185-SB to 189-SB
193-SB to 196-SB, 199-SB to 202-SB and 205-SB to 207- SB of
1983 and two Criminal Revisions Nos.773 and 774 of 1983
since treated as appeals by the Punjab and Haryana Hi gh
Court. All the said appeals arose out of the judgnent passed
by the |earned Additional Sessions Judge exercising the
powers of Special Judge, <convicting and sentencing the
appel lants. As the facts and circunstances were sinmlar in
all the said 28 appeals, they were disposed of by the Hi gh
Court of Punjab and Haryana by a common judgment. Before
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this Court also all the above 28 appeals have been heard
anal ogously and they are being disposed of by a common
j udgrent .

The prosecution case in short is that the Governnent of
India initiated a crash scheme of rural enploynment to give
relief in the rural areas by executing sone intensive
projects to give enploynent in all the districts in the
State of Punjab. Under the instruction of Governnment of
India, the Developnent Conmi ssioner and Secretary to the
CGovernment of Punjab apprised all the Deputy Conmi ssioners
in the State of Punjab about such Scherme. Under the terns of
the said crash schene, for each district, ten |lacs of rupees
were allocated. Over and above, a sumof rupees two and a
half lacs were also allowed for inmplementing the said
schene. The said schene was centrally controlled schene in
the shape of grant-in-aid. For inplenmenting the said crash
schene, six projects were started by the Public Wrks
Departnment, (drainage Section) in the district of Anritsar.
Shri Kail ash Chand was the Superintendi ng Engi neer and Shri
Kul di p Si'ngh Si dhu was the Executive Engi neer concerning the
sai d projects. These six projects were neant to desilt six
drains, nanmely, Sakki Nullah,” Kasur Nullah, Sohal Drain,
Jhabal Drain, Kairon Drain and Devi Dass Pura Drain. The
amounts allotted to each of the six projects were expected
to be spent by the end of the financial year. March 31
1972. One Chanchal Singh of village Jhabal filed a conpl aint
to the Chief Engineer (drainage) alleging that although huge
amounts were reportedly spent on desilting Jhabal Drain out
actually nothing had been doneat the spot. Such conpl ai nt

was processed and in due course in April, 1972, the Mnister
concerned ordered Superintending Engineer (vigilance) Shri
B.R Saini, of public works Departnent to enquire into the

all egations. Shri Saini thereafter visited the sites of al

the six projects and submitted his reports indicating that
anbezz|l ement of huge anount by the officials concerned had
taken place in inplenenting the said projects. On the basis
of such report, investigations were conducted’ by the
Vi gi l ance Bureau and after the conpl etion of investigations,
six first information reports were registared in-July, 1973,
pertaining to all the six projects. Anpbngst the accused in
the Crimnal cases instituted on the basis of “the said
F.I1.Rs, Shri K S.Sidhu. Executive Engi neer, was stated to be
the man-incharge of all these projects. The other accused
persons were Sub-Divisional Oficers, Sectional Oficers,
Sub-Di visional Cerks. They were divided into six groups to
execute the work under Shri K S. Sidhu. According to the
prosecution, during the police investigation it was detected
that a sum of Rs. 4, 35,832/- was enbezzled in connection wth
i npl enentation of Sakki Nullah Project, Rs.7,74,000/- was
enbezzled relating to Kasur Nullah Project, Rs.1,46,803/-
was enbezzied in respect of Sohal Drain Proj ect,
Rs.1,62,291/- was enbezzled in relation to Jhabal ' Drain
Project, Rs.78,638/ - was enbezzled relating to Kairon Drain
Project and Rs.1,02,413/- was enbezzled in respect or Devi
Dass Pura Drain Project. It was further found on the basis
of the investigation that the enbezzl enents were pursuant to
crimnal conspiracy of the accused persons and while
perpetrating the of fences, they had also forged and
falsified the records and used such false and fabricated
records as genuine. The accused were eventually tried in six
separate trials relating to each of the said projects by a
Special Judge appointed by the State Governnent under
Section 6 of the Crinminal Law (Anendnent) Act. 1952. The
accused, however, in their statenents made under Section
313, Code of Crimnal Procedure, denied the charges and
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pl eaded i nnocence. The Special Judge after considering the
evi dence adduced in the case convicted and sentenced all the
accused under Section 5(1)(d) of the Prevention of
Corruption Act and under Sections 466, 468, 471, 477-A and
120-B of the Indian Penal Code and passed various sentences
for the said offences as referred to in the judgnment of the
| earned trial Judge.

The High Court in the inpugned judgnent has held that
there was no direct evidence agai nst the accused persons who
were appellants before the H gh Court in support of the
charges | evell ed against the accused and the prosecution has
relied only wupon circunstantial evidence. Comng to the
circunstantial evidences 'sought to be relied on by the
prosecution, the Hi gh Court has held that the prosecution
inall the said cases, produced a nunber of witnesses to
prove that although vouchers  had been prepared in the name
of the said witnesses, ~they had neither worked on such
projects nor did they receive any paynent. The H gh Court
has, however, held that the testinony of those w tnesses had
lost its ' value because it was not possible to cone to a
conclusion that they were the same persons in whose nanes
the vouchers were prepared. 1t has been categorically held
by the High Court that the witnesses did not prove one way
or the other whether the paynments were actually nade on the
vouchers whi ch contai ned their nanes.

The prosecution also prepared the list of the | abourers
whose nanes were nentioned in the vouchers but according to
the prosecution a nunber of such persons did not reside
within a radius of  five mles fromthe site of work. The
H gh Court has coment ed upon the said evidence by
indicating that the said evidence suffered fromthe sane
disability, and the evidence did not ~positively  pinpoint
that the persons named in the lists were the sane who were

named in the vouchers. It has been indicated by the H gh
Court that it is not possible “to infer fromthe evidence
that the persons naned in the lists were in fact those

| abourers in whose nanes the vouchers had been prepared. It
was not wunlikely that the |abourers who were actually
engaged were residing nore than 7 mles away fromthe site
of work. The H gh Court has therefore held that upon
evi dence of that nature, the guilt of the accused coul d not
be held to have been proved.

The prosecution exam ned sone |abourers who adnmitted
that they had worked in those projects and they had al so
signed out sone of the vouchers but they stated that they
were paid |ess ampunt than what was shown in the vouchers.
It has been held by the Hi gh Court that it was difficult to
rely upon the testinmny of such w tnesses for the purpose of
hol ding the accused guilty of recording inflated paynents in
the vouchers. It has been indicated by the H gh Court that
the said witnesses had received paynents and executed the
vouchers in 1972 but the said |abourers were exanined ten
years thereafter and it is difficult to believe that even
though the said wtnesses received | ess paynment, they would
keep quiet and sleep over the matter for such a |ong period
and woul d not nmke any conplaint to the higher authorities.
The Reports of the finger print experts that in some cases
the vouchers prepared in the nanmes of various persons bore
thunb inpressions of a single person, were taken into
consideration by the Hgh Court. The Hi gh Court has noted
that there are conflicting reports given by the experts
regardi ng the same thunb inpression. The Hi gh Court has al so
i ndi cated that even if it is accepted, despite the
conflicting reports of the experts, that one person had
received the paynment on behalf of others, such fact could
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not establish that the paynents were not made at all. It has
been indicated by the H gh Court that such a possibility
cannot be ruled out that a nenber of the same famly night
have out his thunmb inpression on various vouchers relating
to the other nmenbers of the famly. The Hi gh Court has held
that this evidence is highly unsatisfactory and is quite
i nadequate to conme to a conclusion that the appellants had
comm tted enbezzl enent.

During the investigation of the cases thunb inpressions
of Vijay Kumar, Sectional Oficer, Surjit Singh, Sub-
Di visional Clerk, who were connected with the Kasur Null ah
Project and thunmb inpression of Inderjit Singh Sectiona
Oficer, connected with the Kairon Drain Project were
obt ai ned. According to the prosecution, the thunb inpression
taken by the police were conpared with the thunb inpressions
on the vouchers said to have been affixed by the | abourers
but it was found that the thunmb inpressions of the said
officials tallied wth sone of the thunb inpressions on the
vouchers. On the basis of such evidence, the prosecution
contended that the said evidence established that the said
accused fabricated certain vouchers pursuant to t he
conspiracy to conmt enbezzlenent of the Government funds.
The High Court has not accepted the said evidence. It has
been indicated by the Hgh Court that if the specinen thunb
i npressions of the appellants had not been taken under the
orders of the Magistrate in accordance with Section 5 of the
Identification of | Prisoners Act. such thunb inpressions
shoul d not be accepted. It has been held by the H gh Court
that there is no guarantee that the thunmb inpressions which
were conpared wth the thunb inpressions on the vouchers
were in fact of the appellants. Referring to a decision of
this Court in Mahmood Vs. State of U-P. (AR 1976 SC 69)
wherein this Court has held that the specinmen finger print
of the appellants not having been taken under the orders of
a Mugistrate in accordance with Section 5 of t he
Identification of Prisoners Act, would raise suspicion about
the conduct of investigation and in view of possibility of
fabrication of the evidence furnished by the finger print
expert, it would not be proper to sustain the conviction of
the accused on the basis of such expert evidence. The High
Court has also indicated that before the trial ~court the
accused had applied to get their thunb inpressions conpared
with those on the disputed vouchers but such prayer was
declined by the trial court. The prosecution relied onthe
al l eged confession nade by Shri J.N Sood, Sub-Divisiona
O ficer and Shri Hukam Chand, Sectional Oficer, before Shr
B.R Saini, Superintending Engi neer, who had been deputed to
conduct investigation on the spot. According to Shri Saini,
the said persons threw thenselves before himand confessed
that no work had actually been done at the spot and they had
pl eaded for nercy. The said Shri Saini also stated that the
Executive Engineer (Civil) Shri Sidhu was also present at
that time and he felt thoroughly ashaned. The Hi gh Court,
however, has not accepted the case of extra judicia
confession and it has been held by the H gh Court that the
al l eged extra judicial confession has lost its evidentiary
value in viewof the fact that Shri B.R Saini did not
mention about this incident of confession in his report,
since admtted in crossexam nation. The H gh Court is of the
view that no reliance should be placed on such extra
judicial confession said to have been nade before Shr
Sai ni .

It, however, appears that the H gh Court has strongly
relied on Rule 7.38 of the Departnental Financial Rules
whi ch contain that the wages of menbers of the work charged
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establ i shnent should be drawn and paid according to Form

DFR (P.W) 29 which is a conmbined pay bill and
acquittance roll form Under this rule, it is necessary that
a consolidated bill in the said formshould be prepared
nmont hly wherein full details of t he wor k char ged

establishnent indicating the name, father’s nane, caste

full home address of the work charged enpl oyees and work
charged | abourers are to be nentioned. The H gh Court has
i ndicated that paynment to the |abourers were not nade by
filling such form In none of the vouchers for paynment, the
full home address of the |abourers was incorporated. For
want of such detailed particulars, it was inpossible to
trace the |abourers who allegedly received paynents on the
basi s of vouchers, during the investigation of these cases.
Al'though it was contended on behal f of the accused that the
said formwas not being used anywhere in the State of Punjab
and that the prevalent practice all over the State was that
the wages to the work charged | abourers woul d be paid or the
basi s of /vouchers wi thout nentioning their addresses, the
Hi gh Court ~did not accept such contention of the accused as
the same was not supported by any evidence and such
suggesti on was not even put to Shri B.R Saini when he cane
in the witness box to prove his reports. It has been held by
the Hgh Court that it cannot be believed that the officers
dealing with the disbursenent of wages to labourers were not
aware of the said rules. Hence, it could be safely concluded
that the addresses of the |abourers~ were not mentioned in
the vouchers so as 'to nake it inpossible to trace them and
by such process, the direct evidence of enbezzl ement stood
deliberately obliterated. The Hgh Court has al so held that
the contention of the accused was that under para 1.3 of the
Irrigation Manual of Oders, it was the duty of the
Di vi sional Accountant to check every voucher and to return
the inconplete and defective vouchers to the Sub-Divisiona

Oficers for conpletion and correction but in no case, the
vouchers on the basis of which payments were nmade had been
returned by Di vi sional Account ant for correction and
presentation according to the said Form No.29. Such
submi ssion on behalf of the accused, however, has not been
accepted by the H gh Court by indicating that " if the
Di vi sional Accountant did not return the defective vouchers,
it was a case of remiss on his part —but for ~such
derelication of duties conmitted by the Di vi'si ona

Accountant, the disbursing officer could not derive -any
benefit. In view of not nmaintaining the vouchers in
accordance with the said form containing the -detailed
particulars of the work charged | abourers, it has been held
by the High Court that the inference was inevitable that the
di shursing officers had omtted to nention the addresses of
the |labourers on the paynment vouchers with intent to
enbezzl e the governnent funds. According to the High Court,
such inference is further fortified from the inpeccable
testinmony of Shri B.R Saini, Superintending Engi neer, who
deposed that his investigations at the spot reveal ed that
much | ess work had been done than the details of work
nentioned in the records prepared to indicate the actua

work perforned in inplenenting the projects. The H gh Court
has held that Shri Saini deposed in all the cases and Shr

Sai ni was a responsible senior officer of the department and
he had no reason to falsely inculpate junior officers
dealing with the disbursenent of wages to the |abourers.
According to the High Court, the testinony of Shri Saini was
not to be doubted. The High Court has held that fromthe
said investigations and the enquiry held at the spot, a
conclusion can be drawn that |large anounts out of the
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government funds allocated to executed the six projects,
were m sappropriated and enbezzled by the officers dealing
with the disbursenment of the wages. The Hi gh Court has
further held that the facts so established are consistent
with the hypothesis of the perpetration of the crime of
enbezzl ement. The High Court has further held that the
evi dence of Shri  B.R Saini, Super i nt endi ng Engi neer
regarding | esser work done and the factumthat the wages
were alleged to have been paid to the | abourers on the basis
of vouchers fromwhich it was inpossible to trace them have
conpl eted the chain of circunstances which do not | eave any
reasonabl e ground for the conclusion inconsistent with the
i nnocence of the officers dealing with the disoursenent of
the wages. Hence, the Hi gh Court has held that from the
aforesaid facts, the prosecution case shoul d be accepted.

Coming to the question 'as to whether all the accused
can be held guilty of committing the offence of crimna
m sappropriati on and conspiracy, the H gh Court has held
that it was not disputed that Shri Sidhu had enpowered the
Sub-Di visional Oficers to nake paynments to the |abourers.
The Sub-Divisional Oficers were required to naintain the
records of the cash. Each paynent nade by the Sub-Divisiona
Oficers was required to be witnessed by another officia
who was required to certify the paynents. The H gh Court has
held that in the /present cases, the disbursenent of wages
was nmade by the Sub-Divisional Oficers which was w t nessed
by the Sectional Oficers who certified paynment on each
voucher. In that view of the nmatter, the H gh Court has held
that it has been conclusively proved that the Sub-Divisiona
Oficers and the Sectional Oficers dealing with the funds
should be held gquilty of —conspiracy -and enbezzlenent.
Accordingly, they should also be held  guilty of « crinnal
m sconduct under Section 5 (1)(d) of the Prevention of
Corruption Act. The High Court has held that though the
Executive Engineer, Shri Sidhu was in over all charge of the
projects but it is manifest that he did not participate in
the di sbursenent of wages to the |abourers. Hence, it
beconmes evident that though he was responsible” for the
execution of the work to the Superintendi ng Engi neer, 'he was
not directly involved in paynment of wages to the |abourers.
The High Court, therefore, has given himthe benefit of
doubt by indicating that the departnment may, however, dea
with him in a suitable manner for failure in the discharge
of his duties efficiently.

Coning to the question of conviction of the  Sub-
Divisional Cerk, Shri Surjit Singh, under Section 466 and
477A of the Indian Penal Code, the Hi gh Court has indicated
that the said Shri Surjit Singh was convicted as his thunb
i npressions were found affixed on the vouchers containing
al | eged thunmb i npressi ons of Subeg Singh, Mhinder Singh and
Hans Raj. The Hi gh Court has acquitted himby giving benefit
of doubt in view of the fact that the thunb inpression of
the said Shri Surjit Singh could not be held to have been
proved by admissible convincing evidence. Accordingly, the
Hi gh Court has acquitted the Executive Engineer Shri Sidhu
and the said Sub-Divisional Cerk by giving them benefit of
doubt but the convictions of the other accused were upheld
by the H gh Court, The High Court, however, reduced the
sentences to one year’'s rigorous inprisonment if any of the
accused had been sentenced to undergo rigorous inprisonnent
for nore than one year by the trial court.

M .Ram Jethanal ani, Senior Advocate, appearing for
Inderjit Singh and others in the group of these crimna
appeal s, has very strongly contended that the H gh Court has
not accepted nost of the circunstantial evidences sought to
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be relied wupon by the prosecution by giving cogent reasons.
He has submitted that it is only unfortunate that ultimtely
on surm se and conjecture, the convictions have been upheld
by the High Court on the ground that the Superintending
Engi neer Shri  Saini was a responsible officer and since he
made enquiry at the spot and found that the work in respect
of the said six projects was | ess than what was nentioned in
the records, the case of conspiracy and enbezzl enent have
been conclusively proved. M. Jethanal ani has subnmitted that
simply on the basis of the report of the Superintending
Engi neer, it was not open for the Court to draw a concl usi on
that less work had actually been done. The quantum of work
actually done had not been proved by |eading any other
convi nci ng evidence or exam ning independent w tnesses for
that purpose. The Court has not accepted any other evidence
for the purpose of holding that |ess work had been done in
respect of the said six projects. The Reports of Shri Saini
is based on _the personal ' assessnent of the sai d
Superi ntendi ng Engineer and it is not unlikely that the said
Reports are erroneous. M. Jethanal ani has also submtted
that even-if it is assunmed that |ess work had been done, the
said fact does not constitute the offence of enbezzl enent
and falsification of the records in perpetrating the said
crime of enbezzl ement ~ unti | and unl ess it can be
convincingly proved by |eading uninpeachable evidence that
paynment had not been actually nade to the | abourers but in
the name of work | charged | abourers, the bills were falsely
drawn and noney under the bill had been m sappropriated, no
order of conviction against the accused for’' the charges
| evel | ed agai nst them can be passed sinply on a finding that
| ess work had been done. He has submitted that even if it is
assuned that the local officers neglected in discharging
their responsibilities and duties, such officers may be held
guilty in departnental proceedings for the dereliction of
duties but certainly cannot be convicted for the offence for
which they were charged. M. Jethamal ani has al so cont ended
that the Divisional Accountant admttedly did not return any
of the vouchers for naking payment on the scorethat such
voucher was inconplete and lacking in material particul ars.
Such fact really supports the case of the accused that for
payment of work charged |abourers, the maintenance of form
P.W29 had been insisted upon. M.Jethamalani has -also
submitted that the H gh Court has given benefit of doubt to
the two accused but unfortunately has upheld the conviction
agai nst the other appellants w thout appreciating that the
circunstantial evidence was miserably lacking to establish
the conplicity of the accused in the offence all eged agai nst
them M. Jethamalani has submtted that it is unfortunate
that despite the absence of intrinsic evidence from which
irresistible conclusion about the guilt of the accused by
elimnating any other hypothesis, can be drawn, ‘the Hi gh
Court has jumped on the conclusion that the accused nust be
held guilty sinply by assunming that in order to cover up the
crime of enbezzlement inproper vouchers were prepared- and
bills were drawn showi ng greater volunme of the work when in
fact | esser work, as revealed in spot enquiry, was executed.
As from both the said facts, nanely, execution of |esser
work than nentioned in the records and paynent to | abourers
on the basis of inproper vouchers lacking in detailed
particul ars, the prosecution case is not established even if
correctness of assuned facts is accepted, the conviction of
the appellants nust be held to be illegal. He has,
therefore, submtted that grave injustice has been done to
the accused and the appeals should be allowed by setting
asi de convictions and sentences.
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The other |earned counsel appearing for the appellants
in the connected appeals have adopted the argunments of
M. Jet hamal ani and have submitted that the convictions and
sentences of the accused should be set aside.

Learned counsel appearing for the State in these
appeal s has, however, disputed the contentions made by
M. Jet hamal ani and has contended that in the instant case,
the concerned accused hatched the conspiracy to defraud the
public exchequer and with such intention deliberately
prepared some vouchers showing alleged paynents to various
| abourers for the works done by them without giving
particul ars of such workers contrary to the instructions for
mai nt ai ni ng vouchers ina particular nmanner, in order to
nake it inmpossible to verify the actual payment by exam ning
the concerned |abourers. The I|earned counsel has also
submtted that the  Superintending Engi neer nade spot
enqui ri es about the quantum of work done in respect of the
six projects and he has deposed categorically that the work
nmentioned in the records on the basis of which the alleged
paynments ‘had been nade to the workers was nuch |ess than
what had —actually been done. The High Court has rightly
pointed out that the said Superintending Engineer was a
responsi bl e senior officer who had no ani nus agai nst any of
the accused who were his subordinate officers and his
deposition should /'be accepted. The |earned counsel for the
respondent has submitted that if such evidence is accepted,
the falsification of records is wit large and the case of
enmbezzl ement is al so established beyond reasonabl e doubt. He
has submtted that the Court ~below, therefore, had no
hesitation in holding the accused guilty and this Court
should not interfere with the concurrent finding nmade by the
courts bel ow and the appeal s shoul d be di sni ssed.

After giving our anxious consideration to the facts and
circunstances of the case and the evidence adduced in the
trials, it appears to wus that ~sinply on the basis of the
reports of the Superintending Engineer that |ess work than
what was stated in the records’  was done, the /case of
enbezzl enment by deliberately falsifying the records is not
established. Until and unless by cogent and uninpeachabl e
evi dence about the factum of non paynent to | abourers of the
amount drawn in their nanes can be established, the case of
enbezzl ement by the government officers and msappropriation
of governnent fund cannot be sustained. The Superintendi ng
Engi neer may be responsible officer but it would not be safe
to sinply rely on his assessnment of the work done and in our

view, for basi ng t he convi cti on, ot her convi nci ng
corroborative evidences about the quantum of work done is
necessary. In the facts of the case, it will not| be just and

proper to accept the said report and deposition of  Shri
Saini to be conclusive about the quantum of work done. That
apart, M.Jethamalani is justified in his contention that
unl ess and until the factum of non payment to the workers is
establ i shed, over paynent to the workers on account of |ess
wor k done cannot be held to be sufficient evidence to
convict the accused for the offences alleged agai nst them
Even if it is assuned that the local officers who were
entrusted with the task of paynment to the |abourers were
carel ess and did not actually ascertain the quantum of work
executed by the | abourers but nade paynents to the | abourers
on the basis of work as indicated in the bills, such |oca
officers my be held guilty of dereliction of duty but they
cannot be held to be guilty for the offences all eged agai nst
them In the instant case, the <chain of circunstantia
evidence is far from being conplete and the conviction, in
our view, has been based nore on surm se and conjecture than
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on the basis of convincing and uni npeachabl e evi dences. W&,
therefore, have no hesitation to allow all the appeals and
set aside the conviction and sentences passed against the
appel | ant s.




