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Income-tax Act (11 of 1922)-H ndu Deity-If can be taxed
t hrough shebaits.

HEADNOTE

Finding that the assessnments of the income from the
properties of two H ndu deities in the hands of its shebaits
as trustees were set aside on the footing that the status of
the assessees had not been correctly determ ned, the |ncome-
tax Oficer initiated proceedings for the assessnents
against the shebaits of the deities and conpleted the
assessnments on the deities in the status of an -individual
and through the shebaits. On the question whether the
assessments on the deities through the shebaits were in
accordance with | aw,

HELD : The Hindu idol is a juristic entity -capable of
hol di ng property and of being taxed through its shebaits who
are entrusted wth the possession and nanagement of its
property.

A Hndu deity fell wthin the neaning of  the wor d
"individual’ under s. 3 of the Act and could be treated as a
unit of assessnment under the section and was capable of

bei ng taxed through its shebaits. The word "individual’ in
s. 3 of the 1922 Act included within its connotation al
artificial juridical persons and this legal position was

made explicit and beyond challenge in the 1961 Act. [750 C;
751 D]
Nei t her God nor any supernatural being could be a person in

I aw. But so far as the deity stands as the representative
and synbol of the particular purpose which is indicated by
the donor, it can figure as a legal person and in that

capacity al one the dedicated property vests in it. There is
no principle why a deity as such a | egal person should not
be taxed if such a legal person is allowed inlaw to own
property even though in the ideal sense and to sue for the
property, to realise rent and to defend such property in a
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court of law again in the ideal sense. [749 F]

Manohar Ganesh v. Lakshmiram |.L.R 12 Bom 247; Vidyapurna
Tirtha Swam v. Vidvanidhi Tirtha Swam & Os., |.L.R 27
Mad. 435; Maharanet Shibessouree Dehia v. Mthocranath
Acharjo, 13 ML.A 270; Prosanna Kumari Debya v. Col ab Chand
Baboo, L.R 2 I.A 145; Pramatha Nath Mullick v. Pradyuma
Kumar Miullick & Os., 52 |.A 245; Bhupati v. Ramal, 10
C.L.J. 355; H ndu Law of Religious & Charitable Trust by M.
B. K Mikherjea; The Commi ssioner of |Income-tax, Madhya
Pradesh & Bhopal v. Sodra Devi, [1958] S.C.R 1; Cape Brandy
Syndicate v. I1.R C, [1921] 2 K B. 403 and Attorney Cenera
v. Clarkson, [1900] 1 QB. 156, referred to

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeals Nos. 690 to 694
of 1968.

Appeal s from  the judgment and order dated April 3, 4, 5,
1965 of the Calcutta High Court in lncone-tax Reference No.
50 of 1961.

743

M C. Chagla and B. P. Maheshwari, for the appellant (in
all the appeal s).

S.T. Desai, G C Sharma and B. D. Sharma, for the
respondent (in all the appeals).

The Judgnent of the Court was delivered by

Ramaswam , J. These appeal s are brought from the judgnment of
the Calcutta H gh Court dated 3rd, 4th and 5th April, 1965
in Income Tax Reference No. 50 of 1961 on a certificate
granted under section 66A of the Indian Inconme Tax, Act,
1922 (hereinafter called the Act).

Ohe Ram Kristo Naskar left a will dated 17th May, 1899 by
which he left certain properties as debuttar to two deities
Sri Iswar Kubereswar Mahadeb Thakur and Sri Sri Anandanpyee
Kalimata in the |and adjoining his residential house at
74/ 75 Beliaghata Main Road. He appointed his two adopted
sons Hem Chandra Naskar (since deceased) and Yogendra Nath
Naskar as the shebaits. El aborate provision was nade 'as to
the manner in which the incone fromthe property was to be
spent. For a long time the income fromthe property was
assessed in the hands of the shebaits as trustees. In
respect of the assessnment years 1950-51 and 1951-52, the two
shebaits contended that there was no trust executed in the
case and as such the income from the property did not
attract liability to tax and particularly ‘the assessments
made in the name of Hem Chandra Naskar and hi's brother
Yogendra Nath Naskar as trustees of the debuttar estate
could not be sust ai ned. The Appel | ate Assi st ant
Conmi ssi oner accepted this contention on appeal ~and set
aside the assessnents. Finding that the assessnents have
been set aside on the footing that the status of the
assessees had not been correctly determ ned the Income Tax
Oficer initiated proceedings for the assessment years 1952-
53 and 1953-54 agai nst Hem Chandra Naskar and Yogendra Nath
Naskar, the shebaits of the two deities and conpleted the
assessments on the deities in the status of an individua
and through the shebaits. The claimfor exenption under the
proviso to section 4(3)(i) of the Income Tax Act was
rej ected. On appeal the Appellate Assistant Conm ssioner
uphel d the assessment orders of the Incone Tax O ficer. The
assessee appealed to the Appellate Tribunal and contended
that the deities were not chargeable to tax under s. 3 of
the Act; that section 41 of the Act did not apply to the
facts of the case. Though the shebaits were the rmanagers
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who could cone under the anbit of section 41, they had not
been appointed by or under any order of the court and
therefore the 'assessments were invalid and should be set
asi de. It was al so contended that the case of the trustee
havi ng been specifically given up it would not be open to
the I ncone Tax
744
Departnent to bring the shebaits under any of the categories
mentioned in section 41. The departnental representative
contended that the assessments had been nade on the,
shebaits not under section 41 as trustees or managers but
that the deities had been assessed as individuals and that
section 41 was a surplusage in nmaking the assessnents. The
Tri bunal held that though the shebaits were the nanagers for
the purpose of section 41, they were not so appointed by or
under any order of the court, and, therefore, the second
condi tion required by section 41 was not fulfilled, and the
shebaits could pot be proceeded against. The Appellate
Tribunal ‘added that the specific provision which the
Tribunal first relied was that of trustees under section 41,
but that case having been given up the further attenpt to
assess the shebaits as managers under section 41 could not
be upheld. At the instance of the Commi ssioner of Income
Tax, the Appellate Tribunal referred the following question
of law for the opinionof the H gh Court under section 66(1)
of the Act
"Whet her on the facts and-in the circunstances
of the case, the assessnment on the deities
through  the shebaits under the provisions of
section 41 of the Indian |Incone Tax Act were
in accordance with | aw ?"
After having heard | earned counsel for both
the parties we are satisfied that in the
guestion referred by the ~Appellate Tribuna
the words ’'under the provisions of section 41
of the Indian Income Tax Act’ should be
del et ed as superfluous and the question shoul d
be nodified in the follow ng manner to  bring
out the question in real controversy between
the parties
"Whet her an the facts and in the circunstances
of the case, the assessnments on the deities
through the shebaits were in accordance with
l aw. "
The mai n guestion hence presented” for
determ nation in these appeals is whether a
H ndu deity can be treated as a wunit of
assessnment under section 3 and 4 of the |Incone
Tax Act, 1922.
It is well established by high authorities
that a Hindu idol is a juristic person in whom
the dedicated property vests. I n Manohar
Ganesh v. Lakshmram(1l) called the Dakor
tenpl e case, West and Birdwood, if. state :
"The Hindu Law, |ike the Roman Law and those
derived from it, recogni ses not only
incorporate bodies wth rights of property
vested in the corporation apart

(1) |.L.R 12 Bom 247.
745
from its i ndi vi dual nenbers but al so

juridical persons called foundations. A Hindu
who wi shes to establish a religious or
charitable institution may according to his
| aw express his purpose and endow it and the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 9

ruler will give effect to the bounty or at
| east, protect it so far at any rate as is
consistent with his own Dharma or conception
or norality. A trust is not required for the
purpose; the necessity of a trust in such a
case is indeed a peculiarity and a nodern
peculiarity of the English Law. In early |aw
a gift placed as it was expressed on the altar
of God, sufficed it to convey to the Church
the lands thus dedicated. It is consistent
with the grants having been nmade to the
juridical person synmbolised or personified in
the idol".

The sane vi ew has been expressed by the Mdras
H gh Court in Vidyapurna Tirtha Swanm V.
Vi dyani-dhi Tirtha Swami & O's. (1) in which M.
Justice Subrahmania Ayyar stated:

"It is to give due effect to such a sentinent,
wi despread and deep-rooted as it has always
been, with reference to sonething not capable
of hol ding property as-a natural person, that
the | aws of nobst countries have sanctioned the
creation of afictitious person in the mtter
as is implied in the felicitous observation
made’ in‘the work already cited "Perhaps the
ol dest /of all juristic persons is the God,
hero or the saint" (Pollock -and Mitland s
H story of English Law, Volune 1, 481).

That the consecrated idol in a Hndu tenple is
a juridical person has been ~expressly laid
down i n Manohar Ganesh’s case (2)  which M.
Prannath Saraswati, the author of the ' Tagore
Lectures on Endowrents’ rightly enough ' speaks
of as one ranking as the leading case on the
subj ect, and in which West J., discusses the
whole matter with much erudition. And in nore
than one case, the(decision of the /Judicia
Conmittee proceeds on precisely the samne
footing (Mahar anee . Shi bessouree  Dehia  v.
Mot hocrapath Acharjo(3) and Prosanna Kunari
Debya . Gol ab Chand Baboo( 4) . Such
ascription of legal personality to an -ido
nust however be inconplete unless it belinked
of human guardi ans for them _variously
designated in Debya v. Colab Chand Baboo(4)

the Judicial Conmmittee observed thus " 'It
is only in an ideal sense that

(1) l.L.R 27 Mad. 435.

(2) I.L.R 12 Bom 247.

(3) 13 MI.A 270.

(4 L.R 21.A 145

746

property can be said to belong to an idol and
the possession and nanagenent nust in the
nature of things be entrusted with sonme person
as shebait or nmanager. It wuld seem to
follow that the person so entrusted nust be
necessity be enpowered to do whatever may be
required for the service of the idol and for
the benefit and preservation of its property
at least to as great a degree as the manager
of an infant heir’-words which seem to be
al nrost on echo of what was said in relation to
a church in a judgnent of the days of Edward.
A church is always under age and is to be
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treated as an infant and it is not according
to law that infants should be disinherited by
the negligence of their guardians or ' be
barred of an action in case they would
conplain of things wongfully done by their
guardi ans while they are under age’ (Pollock
and Miitland’s ’'History of English Law ,
Vol unme 1, 483".

In Pramatha Nath Mullick v. Pradyuma Kunar
Mullick & Ors. (1), Lord Shaw observed

"A  Hindu idol is, accordi ng to | ong
est abl i shed authority, founded upon the
religious custons of the Hndus, and the

recognition thereof by Courts of |aw, a
"juristicentity'. It has a juridical status
with the power of suing and bei ng sued. Its

interests ~are attended to by the person who
has the deity in his charge and who is in |aw
its ~manager with all the powers which would,
i n-such circunstances, on anal ogy, be given to
the nmanager of the estate of an infant heir
It is unnecessary to quote the authorities;
for this doctrine thus sinply stated, is
firmy established".

It should however be renmenbered that the
juristic person in the idol 1is not t he
material image, and it is an exploded theory
that « the inmage itself develops into a |ega
person as soon as it is consecrated and
vivified by the Pran Pratishta cerenony. It
is not also correct that the suprenme being of
which the idol is A synbol orimage is the
reci pi ent and owner of the dedi cated property.
This is clearly Jaid down in authoritative
Sanskrit Texts..  Thus, in his Bhashya on the
Purva M mansa, Adhyaya 9, Pada 1, Sabara Swan

states :
(1) 52 1.A 245,
747
"Wirds such as 'Village of the Gods’, "land of the Go& are

used in a figurative sense. That is property which can be
said to belong to a person, which he can make use of as he
desires. God however does not nmake use of the, village or
| ands, according to its desires". Likew se, Medhathithi ~in
conmenting on the expression 'Devaswam in Mnu, Chapter Xl,
Verse 26 wites
"Property of the Gods, Devaswam neans whatever is abandoned
for Gods, for purposes of sacrifice and the Iike, because
ownership in the primary sense, as showing the relationship
between the owner and the property owned, is inpossible of
application, to Gods". Thus, according to the texts, the
Gods have no beneficial enjoynent of the properties, and
they can be described as their owners only in a figurative
sense (Gaunartha). The correct legal position is that the
i dol as representing and enbodying the spiritual purpose  of
the donor is the juristic person recognised by law and in
this juristic person the dedicated property vests. As
observed by M. Justice B. K Mikherjea:
"Wth regard to Debutter, the position seens
to be sonewhat different. What is personified
here, is not the entire property which is
dedicated to the deity but the deity itself
which is the central part of the foundation
and stands as the naterial synbol and
enmbodi ment of the pious purpose which the
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dedicator has in view "The dedication to
deity", said Sir Lawence Jenkins in Bhupati

v. Ramal (1) "is nothing but a conpendious
expression of the pious purpose for which the
dedication is designed'. It is not only a
conpendi ous expr essi on but a materi a

enbodi ment of the pious purpose and though
there is difficulty in holding that property
can reside in the aimor purpose itself, it
woul d be quite consi st ent with sound
principles of Jurisprudence to say that a
mat eri al obj ect which represents or synbolises
a particular purpose can be given the status
of a legal person, and regarded as owner of
the property which is dedicated to it."(2)

The 1legal position is conparable in nany
respects to the, devel opment in Roman Law. So
far as charitabl e endowrent is concerned Roman
Law as | ater devel oped recogni sed two ki nds of
juristic persons. One was a corporation or
aggr egat e of

(1) 10 C'L.J. 355 at 369.

(2) H'ndu Law of Religious & Charitable
Trust ‘by M. B.K, Mikherj ee.

748

persons which owed its juristic personality to
State sanction. A private person m ght make
over . property by way of gift or legacy to a
corporation already in existence and mght at
the same tine prescribe the particular purpose
for which the property was to be enployed e.g.

feeding the poor or giving relief to- the
poor distressed. The recipient cor porate
woul d be in a position of a trustee and  woul d
be legally bound to spend the funds for the
particul ar purpose. The other alternative was
for the donor to create an institution or
foundation hinself. This would be a new
juristic person which depended for its ‘origin
upon nothing else but the will of the founder
provided it was directed to a charitable
pur pose. The foundati on would be the owner of
the dedicated property in the eye of law and
the adm nistrators would be in the position of
trustees bound to carry out the object of the
foundation. As observed by Sohm:

"During the later Enpire--from the fifth
century onwards-foundations created by private
i ndi vidual s cane to be recogni sed as
foundations in the true | egal sense, but/ only
if they took the formof a ipia cause’ (’pium
corpus’) i.e. were devoted to ' pious uses’,
only in short, if they were charitable
institutions. VWerever a person dedicated
property-whether by gift inter vivos or by
will--in favour of the poor, or the sick, or
prisoners, orphans, or aged people, he thereby
created ipso facto a new subject of Ilega

rights the poor-house, the hospital, and so
forth-and the edicated property becane the
sole property of this new subject; it becane
the sole property of the new juristic person
whom t he founder had called into being. Roman
I aw, however , took the view that t he
endowrents of charitable foundations were a
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species of Church property. Piae cause were
subjected to the control of the Church, that
is, of the bishop or the eccl esi astica
admini strator, as the case might be. A pia
causa was regarded as an ecclesiastical, and
consequently, as a public institution, and as
such it shared that corporate capacity which
bel onged to all ecclesiastical institutions by
virtue of a general rule of law. A pia causa
did not require to have a juristic personality
expressly coffered wupon it. According to
Roman | aw the act-whether a gift inter vivos
or a testanentary disposition-whereby the
founder dedicated property to charitable uses
was sufficient, without nore, to constitute
the pia cause a foundation in the |egal sense,
to meke it, in other words, a new subject of
| egal rights"(1).
(1) Institute of Roman Law, 3rd Edition pp. 197-198.
749
We should, inthis context, nake a distinction between the
spiritual and the | egal aspect of the Hindu idol which is
installed and worshi pped. Fromthe spiritual standpoint the
idol may be to the worshipper a synbol  (pratika) of the
Suprenme Godhead intended to invoke a sense of the vast and
intimate reality, and suggesting the essential truth of the
Real that is beyond all name or form -~ It is basic postulate
of Hndu religion that different images do "not represent
different divinities, they are really synbols of One Supremne
Spirit and in whichever nane or formthe deity is invoked,
the H ndu worshi pper purports-to worship the Suprene Spirit
and not hi ng el se.
(Rig Vedda 1. 1.64)
(They have spoken of H mas Agni, Mtra, Varuna, Indra; the
one Existence the sages speak of in many). The Bhagavad
G ta echoes this verse when it says
(Chap. xi- (39)
(Thou art Vayu and Yama, Agni, Varuna and Moon; Lord of
creation art Thou, and G andsire).
Sankara, the great phil osopher, refers to the one Reality,
who, owing to the diversity or intellects (matibheda) is
conventionally spoken of (parikalpya) in various ways as
Brahma, Visnu and Mahesvara. It is however possible that
the founder of the endownent of the worshipper ~my not
conceive on this highest spiritual plane but hold that the
idol is the very enbodi ment of a personal God, but that is
not a matter with which the law is concerned. Neither God
nor any supernatural being could be a person in [aw. But so
far as the deity stands as the representative and synbol of
the particular purpose which is indicated by the donor, it
can figure as a legal person. The true legal viewis that
in that capacity alone the dedicated property vestsin it.
There is no principle why a deity as such a legal person
shoul d not be taxed if such a legal person is allowed inlaw
to own property even though in the ideal sense and to sue
for the property, to realise rent and to defend such
property in a of lawagain in the ideal sense. Qur
conclusion is that the Hnduidol is a juristic entity
capabl e of holding property and of being taxed through its
shebaits who are entrusted wth the possessi on and
managenent of its property. It was argued on behalf of the
appellant that the word "individual’ ins. 3 of the Act
should not be construed as including a H ndu deity because
it was not a real but a juristic person. W are unable to
accept this argunent as correct. W see no reason why the
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nmeani ng

10Sup./69-13

750

of the word "individual’ in section 3 of the Act should be
restricted to human being and not to juristic entities. In

The Commi ssioner of Incone Tax, Madhya Pradesh & Bhopal v.

Sodra Devi (1) M. Justice Bhagwati pointed out as follows :
“"the word ’individual' has not been defined in
the Act and there is authority, for the
proposition that the word ’individual’ does
not mean only a human being but is w de enough
to include a group of persons formng a unit.

It bhas been held that the word 'individual
i ncludes a Corporation created by a statute,
e.g., a University or a Bar Council, or the

trustees of a baronetcy trust incorporated by
a Baronetcy Act".

We are accordingly of opinion that a Hindu
deity falls wthin the neaning of the word
"individual" under section 3 of the Act and
can be treated as a unit of assessnent under
that section.

On behalf of the appellant M. Chagla referred
to section 2 sub-section (31) of the Incone
Tax /Act, 1961 (Act No. 49 of 1961) which
states

"2. In this Act, unless the context otherw se
requires-

(31) ' person’ includes-

(1) an indi vi dual,

(ii) a H-ndu undivided famly,

(iii) a conpany,

(iv) afirm

(v) an association of persons or a body of
i ndi vi dual s, whether incorporated or not,

(vi) a local authority, and

(vii)every artificial juridical person, not
falling within any of the preceding sub-
cl auses".

Counsel also referred to S. 2(9) and S. 3 of
the I ncone Tax Act, 1922 which state:

"2. In this Act, unless there is anything
repugnant in the subject or context-
(9)' Person’ includes H ndu undivided famly

and | ocal authority".

(1) (1958] S.C.R | at P. 6.

751

"3. Where any Central Act enacts that incone-
tax shall be charged for any year at any /'rate
or rates, tax at that rate or those /'rates
shall be charged for that year in accordance
with, and subject to the provisions of, this
Act in respect of the total incone of the pre-
Vi ous year of every i ndi vi dual , Hi-ndu
undi vided fam |y, conpany and |ocal authority,
and of every firmand other association of
persons or the partners of the firm or the
nmenbers of the association individually".

On a comparison of the provisions of the two
Acts counsel on behalf of the appel | ant
contended that a restricted neaning should be
given to the word. "individual’ in section 3
of the earlier Act. W see no justification
for this argunent. On the other hand, we are
of the opinion that the | anguage enployed in
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1961 Act may be relied upon as a Parlianentary
exposition of the earlier Act even on the

assunmption that the [|anguage enployed in
section 3 of the earlier Act is ambiguous. It
is clear that the word ’"individual’ in section

3 of the 1922 Act includes wthin its
connotation all artificial juridical persons
and this legal position is nmade explicit and

beyond challenge in the 1961 Act. In Cape
Brandy Syndicate v. I1.R C. (1), Lord Sterndale
R said

"I think it is clearly established in Attorney
Gener al v.. Carkson (2) that subsequent

| egislation nay be |ooked at in order to see
the proper construction to be put wupon an
earlier Act where that earlier Act is
anmbi guous. | quite agree that subsequent
legislation if it procedure on an erroneous
construction of previous |egislationcannot
alter that previous |legislation; but if there
be any anbiguity in the earlier |egislation
then the subsequent legislation may fix the
proper interpretation which is to be put wupon
the earlier Act".

For the reasons expressed we hold that the question of |aw

referred by the Incone-tax Appellate Tribunal and as

nodi fi ed by us should be answered in the affirmative and in

favour of the Conmissioner of |ncone-tax. We accordingly
di sm ss these appeals with costs.” One hearing fee.
Y. P.

Appeal s di sm ssed

(1) [1921] 2 K. B. 403.

(2) [1900] 1 QB. 156, 163, 164.
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