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PETI TI ONER
PAMPAPATHY

Vs.

RESPONDENT:
STATE OF MYSORE

DATE OF JUDGVENT:
28/ 07/ 1966

BENCH
RAMASVWAM , V.
BENCH
RAVASVWAM , V.
HI DAYATULLAH, M
SHELAT, J. M
Cl TATI ON
1967 AILR 286 1966 SCR 477
ACT:
Code of Crimnal Procedure (Act 5 of 1898), s. 561A- Appeal
to H gh Court aganst conviction-Accused released an bail by

Hi gh Court-1f bail can be cancelled by H gh Court.

HEADNOTE:

The appel |l ants were released on bail by the H gh Court under
S. 426 Cr. P.C., pending disposal of their appeal in the
Hi gh Court. On an application by the State t hat t he
appel l ants were msusing their liberty and conmitting acts
of violence, the bail was cancelled by the H gh Court in the
exercise of its inherent powers under s. 561-A Cr. P
Code.

On the question whether the Hi gh Court had such power,
HELD: - The i nherent power of the Hi gh Court under s. 561

A CO. P.C, can be exercised either for giving effect to
any order under the Crimnal Procedure Code or to prevent
abuse of the process of a court or otherwise to secure the
ends of justice; but such power cannot be invoked in respect
of any matter covered by a specific provi-si on or
inconsistent wth any specific provision of the Crimna
Procedure Code. Under ss. 497 and 498, Cr. P.C., the
Legi sl ature has made express provision for the cancellation
of bail in certain cases, but there is no express provision
when an appellant is released on bail under s, 426 Cr.” /' P.C
The om ssion must be due to inadvertence and cannot be
regarded as deliberate, otherw se the subsequent conduct of
the appellant, however reprehensible it may be, wll not
justify the H gh Court in canceling the order of  ‘bail
Since the allegations against the appellant prim facie
indicate abuse of the Process of the Court, s. 561 A is
attracted to the case and the High Court was entitled to
cancel the bail. [481 F-H 482 D, F]

Lala Jairam Das v. King Enperor, L. R 72 1.A 120,
expl ai ned.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTION: - Criminal Appeals Nos. 121
and 122 of 1966.
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Appeal s by special |eave fromthe judgnent and order dated
March 14, 1966 of the Mysore High Court in Crimnal Revision
Petitions Nos. 120 and 123 of 1966 respectively.

M K. Ramanurthi, R K Garg and S. C. Agarwala, for the
appel lants (in both the appeals).

R Gopal akri shnan and B. R G K.  Achar, for the respon-
dents (in both the appeals).

The Judgrment of the Court was delivered by

RAMASWAM  J. The appel | ants- Panpapat hy and Shekar appa were
tried in the Court of Sessions at Chitradurga for offences
under ss. 147, 148, 307, 323, 302 read with s. 149 and s.
325 read

478

with s. 149 of the Indian Penal Co& and convicted of all the
of fences other than under s. 307 and s. 302 read wth s.
149, Indian Penal Code.

The case of the prosecution was that the appellants, along
with others, sone of whom were disnmissed workers of
Devangiri /Cotton MIls and Shri- Ganeshar Textiles MIls and
sone of whom were office  bearers and nmenbers of the
Devangiri - Cotton MIls _Enployees  Association and Shri
Ganeshar Textiles MII|s Wrkers Union, conspired with the
conmon obj ect of committing nurder and other offences with a
view to strengthen their Associations and to weaken the
rival Unions which had the synpathy of the MI| Managenents.
It was all eged that they intended to create fear in the mnd
of the Managenment of the MIIs in order to gain their object
of getting nore ‘bonus and get the dismssed workers
reinstated. It was stated that they forned thenselves into
an unl awful assenbly, arnmed thensel ves with deadly weapons,
and attacked the deceased Heggappa and other |oyal workers
on the night of March 19, 1964 causi ng the death of Heggappa
and injuries to 4 persons. The Sessions Judge, by his
j udgrent dated Decenber 7, 1964 convicted bot h t he
appel lants for offences under ss: 147, 148, 322 .324 and 325
read with s. 149, Indian Penal  Code. The appellants
preferred appeals to the Mysore High Court and on adni ssion
of the appeals they were directed to be released ‘on / bail
On March 7, 1966, the State nade two applications under ss.
498(2) and 561A, Crimnal Procedure Code for cancellation of

the bail granted to the two appellants. In support of the
two petitions an affidavit was filed by the Deput y
Super i nt endent of Police, Devangiri Division Sri K

Srinivasa Alwa, stating that the two appellants wer e
m susing their liberty ever since they were enlarged on bai
by doing acts of violence, creating trouble by instigating
the |labour unions of Devangiri Cotton MIIls and Shankara
Textile MIlls to paralyse the snooth working of the MIIs.
It was alleged that they bad constituted thenselves as ring
| eaders of the Enpl oyees’ Association and were engaged in
taking part in unlawful assenblies at different times and
conmitted of fences agai nst the peaceful workers of the MII.
The appellants filed a counteraf fidavit denying that « they
were acting in a manner likely to cause breach of peace or
endanger the lives of the workers. On March 14, 1966 the
Mysore High Court allowed the applications of the State and
ordered that the bail granted to the appellants should be
cancelled and they should be rearrested and conmitted to
j ai |l cust ody.

These appeal s are brought, by special |eave, fromthe order
of the Mysore High Court dated March 14, 1966 in Crimnal
Petitions Nos. 120 and 123 of 1966.

The question of lawarising for determination in these
appeals is whether, in the case of a person convicted of a
bai | abl e of fence where bail has been granted to hi munder s.
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426 of the Crim nal

479

Procedure Code, it can be cancelled in a proper case by the

H gh Court in exercise of its inherent power under s. 561A

of the Crinmtial Procedure Code?

It is necessary at the outset to reproduce the relevant

provisions of the Crimnal Procedure Code. Section 426

relates to the suspension of the sentence or order of the

trial court pending appeal and the release of the appellant

on bail. The section reads as follows: -
"426. (1) Pending any appeal by a convicted
person, the Appellate Court may, for reasons
to be recorded by it in witing, order that
t he execution of the sentence or or der
appeal ed agai nst be suspended and, also, if he
is in confinement, that he be rel eased on bai
or on his own bond.
(2) The power conferred by this section on
an Appellate Court nay be exercised also by
the H gh Court in the case of any appeal by a
convi cted person to- a Court subor di nat e
t her et o.
(2-A) VWen any person other than a person con-
victed of a non-bailable offence is sentenced
to inprisonnent by a Court, and an appeal lies
from that sentence, the Court may, if the
convicted person satisfies the Court that he
intends to present an appeal, order that he be
rel eased on bail for a period sufficient in
the opinion of the Court to “enable him to
present the appeal and obtain the orders of
the Appellate Court under sub-section (1) and

the sentence of inprisonnent shall, so long as
he is so released on bail, be deemed to be
suspended.

(2-B) Were a High Court is satisfied that
convi cted person has been granted spec
ial |eave
to appeal to the Suprene Court against any
sentence which the H gh Court has inposed or
mai ntai ned, the H gh Court may, if it _so
thinks fit, order that pending the appeal the
sent ence or order appeal ed agai nst be
suspended, and also, if such person is in
confi nenent, that he be rel eased on bail
(3) When t he appel | ant is ultimtely
sentenced to inprisonment, or inprisonnent for
life, the time during which he is so released
shall be excluded in conputing the term for
whi ch he is so sentenced."
Section 496 deals with persons accused of bail abl e“of fences.
It provides that "when a person charged with the comi ssion
of a bailable offence is arrested or detained wthout
warrant by an | officer in charge of a police station or is
brought before a court and is prepared at any tine, while in
the custody of such officer or at any stage of the
proceedi ngs before such court, to give bail

480

such person shall be released on bail". Section 497 deals
with the question of granting bail in the case of non-
bai |l abl e offences. It reads as follows: -

"497. (1) Wwen any person accused of or
suspected of the conmission of any non-
bail able offence is arrested or det ai ned
wi thout warrant by an officer in charge of a
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police station, or appears or is brought
before a Court, he may be released on bail
but he shall not be so released if there
appear reasonable grounds for believing that
he has been guilty of an offence punishable
with death or inprisonment for life :-
Provided that the Court may direct that any
person under the age of sixteen years or any
worman or any sick or infirmperson accused of
such an of fence be rel eased on bail
(2)if it appears to such officer or Court
at any stage of the investigation, inquiry, or
trial, as the case may be, that
are not
reasonable grounds for believing that the
accused has commtted a non-bailable offence,
but that “there are sufficient grounds for
further ~inquiry. into his guilt, the accused
shal I, pending such inquiry, be released on
bail, or, at the discretion of such officer or
Court, on the execution by himof a bond with-
out sureties for his appearance as hereinafter
provi ded.
(3)
(3-A
(4)
(5)A High Court or Court of Session and, in
the 'case of a person released by itself, any
ot her Court may cause any person who has been
rel eased under this section to be arrested and
may commit- _himto custody."
Section 498(1) confers on the High Court or the Court of
Session power to direct admi ssion to bail or reduction of
bail in all cases where bail is adnissible under ss. 496 and
497 whether in such cases there be an appeal against
conviction or not. Sub-section (2) of s. 498 enmpowers the
High Court or the Court of Session to cause any person who
has been admitted to bail under sub-s. (1) to be arrested
and conmitted to custody. Section 561A was added to the
Code in 1923 and it reads as foll ows: -
"561-A. Nothing in this Code shall be deened
to limt or affect the inherent power of the
H gh Court to make such orders as nmay be
necessary to give effect to any order under
this Code, or to prevent abuse of the process
of any Court or otherw se to secure the ends
of justice."
481
It was argued by M. Ramanurthy on behal f of the  appellants
that after the High Court had once made an order suspendi ng
the sentence and granting bail to the appellants “under s.
426, Crimnal Procedure Code it had no power to cancel that
order subsequently and recommt the appellants to ‘jail-
cust ody. It was submitted that there was no express power
granted to the appellate court to cancel its order regarding
the suspension of sentence pending the appeal and the order
of release of the appellants on bail. It was pointed out
that wunder s. 497(5) the legislature has specifically
conferred power on specified courts to cancel the bai
granted to a person accused of a non-bail abl e of fence. It
was al so pointed out by |earned Counsel that under s. 498(2)
the legislature has conferred power on the High Court and
the Court of Session to cancel the bail granted to an
accused person under s. 498(1) and ordering him to be
arrested and conmitted to jailcustody. The argunent put

t here
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forward on behalf of the appellants is that if the
| egi slature intended to confer such a power on the appellate
court under s. 426 it would have been very easy for it to
add an appropriate sub-section and nmake an express provision
for such a power. The omi ssion to nake such an express
provision is, according to M. Ramanurthy, not a result of
i nadvertence but it is deliberate, and if that is so it wll
not be perm ssible to take recourse to the provisions of s.
561A to clothe the appellate court with power to cancel the
bail in a case falling under s. 426, Crinmnal Procedure
Code. It was argued by M. Ramanurthy that even if the
appel l ants committed acts of violence during the period they
were enlarged on bail and repeated the very offence for
which they had been convicted the bail bond could not be
cancel l ed but the further conduct of the accused may justify
anot her prosecution tinder the Indian Penal Code and that it

woul d not justify the rearrest-of the appellants. In our
opi nion, there is no justification for the argunent put for-
ward on behal f~ of the appellants. It is true that in s. 498

and ss. ' 497(5) and 498 the legislature has nmde express
provi sion for the cancellation of a bail bond in the case of
accused persons released on bail during the course of the
trial but no such express provision has been nmade by the
legislature in the case of a con. evicted person whose
sentence has been suspended under s. 426 and there has been
an order of release of the appellant on bail. There is
obviously a lacuna but the omission of the legislature to
make a specific provision in that behalf is clearly due to
over si ght or inadvertence and -cannot be  regarded as
deliberate. |If the contention of the appellants is sound it
will lead to fantastic results. The argunent is that once
an order of suspension of sentence is nmade under s. 426 by
the appellate court and the appellant is ordered to be
rel eased on bail. the subsequent conduct of the appellant.
howsoever reprehensible it ~may be.~ cannot justify the
appel late court in revoking the order of bail and ordering
the rearrest of the appellant. (The appellant nmay conmmt
further acts of violence-, he may perpetrate once again the
very sane of fences

482

for which he has been convicted; he may even threaten and
crimnally intimdate the prosecution counsel who may be in-
charge of the case in the appellate court’. he may attenpt
to abscond to a foreign country to escape the trial; or  he
may commit acts of violence in revenge against the police
and prosecution witnesses who have deposed against ~him in

the trial court, but the appellate court will have no power
to cancel the suspension of sentence and the order of _ bai

made under s. 426. Crimnal Procedure Code. Such a
situation could not have been in the contenplation of the
| egislature and, in our opinion, the om ssion to~ -nake an
express provision in that behalf is manifestly 'due to
over si ght or inadvertence. In a situation of this

description the H gh Court is not helpless and in a proper
case it may take recourse to the inherent power conferred
upon it under s. 561A of the Criminal Procedure Code.

The inherent power of the H gh Court nentioned in s. 561A
Crimnal Procedure Code can be exercised only for either of
the three purposes specifically nmentioned in the section.
The inherent power cannot be invoked in respect of any

matter covered by the specific provisions of the Code. It
cannot al so be invoked if its exercise would be inconsistent
with any of the specific provisions of the Code. It is only

if the matter in question is not covered by any specific
provi sions of the Code that s. 561A can conme into operation
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No | egi slative enactnent dealing with procedure can provide
for all <cases that <can possibly arise and it is an
established principle that the Courts should have inherent
powers, apart fromthe express provision of law, which are
necessary to their existence and for the proper discharge of
the duties inposed upon themby law. This doctrine finds
expression in s. 561A which does not confer any new powers
on the H gh Court but nerely recognises and preserves the
i nherent powers previously possessed by it. We are
therefore, of the opinion that in a proper case the High
Court has inherent power under s. 561 A. Crinminal Procedure
Code to cancel the order of suspension of sentence and grant
of bail to the appellant nade under s. 426. Cri m nal
Procedure Code and to order that the appellant be rearrested
and committed to jail-custody.

W should like to -add that, even before s. 498(2) was
enacted, there wasa consensus of judicial opinion in favour
of the viewthat, if the accused person is released on bai
under 's. 498(1), his bail bond could be cancelled and he
could be ordered to be arrested and comrtted to custody
under the provisions of s. 561A of the Code (Mrza Mhanmad
| brahim v. Enperor(1l).” Seoti v. Rex(1), Bachchu Lal V.
State(1), Munshi Singh v. State(l) and The Crown Prosecutor,
Madras v. Krishnan(1l)). ~These decisions proceed upon the
vi ew that the exercise of inherent power

(1) AT.R 1932 Al|.534.

(2) A1.R 1948 All. 366.

(3) A I.R 1951 Al'l . 836

(5) I.L.R [1946] Mad. 62.
(4) AIl.

R 1962 All. 39.
483
to cancel bail under s. 561A was  not regar ded as

i nconsistent wth the provisions of s. 498(1) of the Code.
It is true that all these decisions referred to cases of
persons charged wth non-bailable offences; but it is
significant that the provisions of 's. 497(5) did not apply
to these cases and the appropriate orders were passed under
the purported exercise of the inherent power under s. 561A

In the course of argument M. Ramamurthy strongly ‘relied
upon the decision of the Judicial Committee in Lala Jairam
Das v. King-Enmperor(1l). 1t was contended on behalf of the
appel l ants that the H gh Court has no power to grant bail to
a convicted person under s. 498 of the Crimnal Procedure
Code and therefore the provisions of s. 498(2) cannot  be
i nvoked to the present case. This argunment is ~undoubtedly
correct and is supported by the decision of the Judicia

Conmittee. It was further contended by M. Ramanurthy on
the basis of this decision that Ch. XXXIX of the . Code
together with s. 426 was intended to contain a conpl ete and
exhaustive statenent of the powers of a High Court to /grant
bail, and excludes the existence of any additional ~inherent
power in a High Court relating to the subject of bail. But
the actual decision of the Judicial Comittee has no
application to the facts of the present case. The question
before the Judicial Committee was whether the Code  of
Crimnal Procedure confers any power on a Hogh Court in
India to grant bail to a person who has been convicted and
sentenced to inprisonment and to whomthe Judicial Conmnmittee
has given special |eave to appeal against his conviction or
sent ence. It was held by the Judicial Comrmittee that the
Hi gh Courts had no such power under the Crimnal Procedure
Code and could not grant bail to a person who has been
convicted and sentenced to inprisonment and to whom the
Judi cal Conmittee has given special |eave to appeal against
his conviction and sentence. The question presented for
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determ nation in the present case, nanely, whether inherent
power of the High Court could be exercised for cancellation
of bail, was not the subject-matter of consideration before
the Judicial Commttee and that question did not obviously
arise in the case before them The ratio decidendi of the
decision of the Judicial Conmttee is therefore different
and has no application to the present case. W accordingly
reject the argunent by M. Ramanurthy on this aspect of the
case.

We pass on to consider the next contention of t he
appel l ants, viz., the case does not fall under s. 561A of
the Crimnal Procedure Code and that it is not a proper case
in which the H gh Court should cancel bail even though it
has power under s. 561A to do so. W are unable to accept
the argunent of M. Ramanurthy as correct. An affidavit was
filed before the Hi gh Court on behalf of the State by the
Deputy Superintendent _of Police. Devangiri Division in
which it was stated that the appellants were

(172 1.A 120.

484

m susing the liberty granted to themever since they had
been enlarged on bail by conmitting acts of violence,
creating trouble by instigating the |abour wunions of
Devanagiri Cotton M1ls and other mlls in Devanagiri with a
view to paralyse the snooth working of the MIIs. It was
al so all eged that the appellants had constituted thenselves
as ring |leaders  of the Empl oyees’ ~Association and were
taking part in unlawful assenblies at different times and
had committed offences agai nst the peaceful workers of the
MII. OnDecenber 31, 1965 Crime No. 360 of 1965 was
regi st eredagai nst the appellants for conmissionof  the

of fencesunder ss. 143, 448 and 324, |ndian Penal Code. On
February 11, 1966 Crime No. 53 of 1966 was registered,in

whi ch one of the appellants was allegedto have conmitted
of fences wunder ss. 341 and 323, Indian Penal Code. On
February 12, 1966 yet another Crinme No. 54 of 1966 was re-
gi stered against the appellants for the comission’ of the
of fence under ss. 143, 147, 341, 323 and 324, Indian S/ Pena

Code. The al | egati on agai nst the appellants therefore was
that they were msusing the liberty granted to themby the
appel | ate court and were indulging in acts of violence. I't

is true that counter-affidavits were filed by the appellants
denying the allegations made by the State but the Hi gh Court
apparently took the viewthat the allegations against the
appel l ants on behalf of the State were wel|l-founded and the
bail granted to them by the H gh Court shoul'd be cancelled.
In our opinion, the allegations nade agai nst the ~appellants
woul d prima facie indicate abuse of the process of the Court
and the provisions of s. 561A are attracted to the case and
the High Court was entitled to cancel the bail ~of the
appel l ants under the provisions of that section. In our
opinion, M. Ramamurthy has failed to make good hi s
subm ssion on this aspect of the case.

For these reasons we hold that there is no nmerit in these
appeal s which are accordingly disnm ssed.
Appeal dism ssed

M 85SCl , 500- 30- 6-67-G PS




