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The Andhra Pradesh State Road Transport Corporation
first appellant, (for short 'the Corporation’), issued a G rcular
dated 1.9.1988 containing the guidelines for absorption of
persons enpl oyed on casual basi s/ consol i-dat ed pay/ pi ecenea
rate/ work charged establishment, whose services had been
ordered to be dispensed with, under an earlier Circular dated
2.7.1987. The said guidelines provided, inter alia, that such
absorption shall be only against sanctioned vacancies, and that
the benefit was to be extended only to those who had been
engaged for nmore than one year. The Circular made it clear that
benefit thereof will not extend to persons engaged by its
contractors at Bus Stations and certain other categories of
persons detailed therein

2. The respondents herein filed WP. No.14353/1991
claimng to be scavengers enpl oyed by the Corporation
seeking a direction for regul arisation. That petition was

di sposed of by order 5.11.1991 with a direction to consider
their cases in terms of the Crcular dated 1.9.1988 and pass
appropriate orders. The High Court did not exam ne the claim
on nerits.

3. To give effect to the said order, the Divisional Mnager
of the Adil abad Division of the Corporation sent a

conmuni cati on dated 14.7.1992 instructing the Depot Manager
Mancherial to verify the clains of the respondents (as they had
clainmed that they were working in the said Depot) and to send
hi mthe necessary information in the prescribed proforna

Al l eging inaction thereafter, the respondents herein again
approached the High Court in WP. No.30220/1997 for a
declaration that the Corporation’s failure to take action . in
pursuance of the said letter dated 14.7.1992 was illegal and
praying for a direction to the Corporation to absorb theminto
its service.

4. A learned Single Judge of the Hi gh Court by order dated
17. 3. 1998 di sposed of Wit Petition No.30220/1997 at the stage
of prelimnary hearing, wthout exam ning the natter on nerits,
by directing the Corporation to consider the claimfor
absorption in accordance with the guidelines contained in the
Crcular dated 14.7.1992. |In the said order, the Hi gh Court
proceeded on the erroneous assunption that the letter dated
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14.7.1992 of the Divisional Manager was the G rcul ar
containing the guidelines relating to absorption

5. In pursuance of it, the claimof one of the respondents -
B. Madhuraiah (third respondent herein), was considered. He

was required to appear before a Selection Commttee on

21.4.1999. He appeared before the Conmittee and admitted that

he had worked only under a contractor and not under the

Cor poration. The Regi onal Manager, Adilabad D vision

therefore, passed an order dated 21.4.1999 holding that the third
respondent was not entitled to claimabsorption. He held that

the provisions of the Crcular dated 1.9.1988 providing for
absorption were inapplicable to the third Respondent, as he had
not directly worked under the Corporation. He recorded a

finding that third respondent was enpl oyed as a contract | abour
by a contractor, receiving payment through the contractor, and
that there was no relationship of enployee and enpl oyer

bet ween him and the Corporation, either in regard to

assi gnment of work, ‘or perfornmance of work, or paynent of
remuner at'i on.

6. Feel i ng aggrieved, the respondents approached the Hi gh
Court for the third time, by filing WP. No. 17678 of 1999 for
guashi ng the said order dated 21.4.1999 and seeking a direction
to the Corporation/'to treat them as ex-casual enployees and
absorb themunder the ternms of the Circular dated 1.9.1988. A

| earned Single Judge by order dated 23.8.1999 disposed of the
said petition at the adm ssion stage, quashing the said order
dated 21.4.1999 and directing the Corporation to pass a fresh
order on the representation of the respondents herein. The

| earned Single Judge was of the view that the respondents
herein could not be denied relief on the ground that they were
enpl oyed as contract |abour, as such a contention was not taken
by the Corporation in the earlier petition (WP.

No. 30220/ 1997). The | earned Single Judge held that when the
direction in WP. No.30220/1997 wasto ’'consider’ the case for
absorption in terns of the guidelines contained in G rcular
dated 14.7.1992, the Corporation could not reject the claimby
taking a stand that respondents were enpl oyed as contract
 abour and the Circular dated 1.9.1988 was i napplicable.

7. The order of the | earned Single Judge was chal |l enged by
the Corporation in Wit Appeal No.1422 of 1999. The
Corporation contended that the Learned Single Judge

conmitted an error in quashing the order dated 21.4.1999. It
was pointed out that the respondents were enployed as contract
| abour and the G rcular dated 1.9.1988 did not permt
absorption of contract |abour, but only permtted absorption of
those directly enployed by the Corporation on casual basis or
for a contractual period, on daily wages or on consolidated
salary or piece rate basis or under work changed establi shnent.
The Division Bench disnissed the Corporation’s appeal vide
order dated 30.9.1999. It accepted the contention of the
Corporation that respondents were enployed as "contract
labour”. It also inpliedly accepted the contention of the
Corporation that the respondents were not entitled to absorption
under the Circular dated 1.9.1988. It, however, held that the
work for which the respondents were enpl oyed as contract

| abour, that is to clean the buses and to sweep the bus stand
prem ses, was perennial in nature and not seasonal. Purporting
torely on the decisions of this Court in Air India Statutory
Corporation v. United Labour Union [1997 (9) SCC 377] and
Secretary, Haryana State Electricity Board v. Suresh [1999 (3)
SCC 601], it held that there was direct relationship of naster
and servant between the principal enployer (Corporation) and
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contract |abour (Respondents) and, therefore, the respondents
were entitled to absorption. It did not, consider whether in the
absence of a notification under Section 10(1) of the Contract
Labour (Regul ation and Abolition) Act, 1970 (for short 'the
CLRA Act’) prohibiting contract |abour, there could be a
direction for absorption, even if the Respondents were contract
| abour. Thus, the ground on which the Division Bench upheld

the decision of the learned Single Judge was different fromthe
ground on which the wit petition was di sposed of by the Single
Judge. The said order of the Division Bench is challenged by
the Corporation in this appeal by special |eave.

8. In Air India (supra), this Court had held that though there
is no express provision in the CLRA Act for absorption of
contract |abour, when engagenent of contract |abour stood

prohi bited on issuance of a notification under Section 10(1) of
the CLRA Act, a direct relationship was established between
the workers (contract 1abour) and the erstwhile principa

enpl oyer, and the principal enployer is obliged to absorb the
workers. ‘It-also held that if the H gh Court finds that worknen
wer e engaged in violation of the provisions of CLRA Act or

were continued as contract |abour, in spite of the prohibition
notification issued under Section 10(1) of the CLRA Act, the

Hi gh Court can, in exercise of its power of judicial review,
noul d the relief properly and direct the principal enployer to
absorb the contract labour, instead of leaving the worknmen in
the lurch, and it was not necessary for the worknmen to seek a
reference of the dispute relating to their absorption under
section 10 of the Industrial Disputes Act, 1947. |n Haryana
State Electricity Board (supra), this Court following Air India,
had hel d that where the work for which contract labour is

enpl oyed, was perennial in nature (as contrasted from
seasonal ), contract | abour system shoul d be abolished by

i ssuing a notification under section 10 of CLRA Act, so as to
render the contract |abourers, the direct enployees of the
principal enmployer. On the facts of the case, it was also held
that the contract systemprevailing in the Electricity Board
(appel l ant herein) was not genuine, but a nere canoufl age (to
deprive workers, of the benefits under various | abour
enactnments) and therefore, the court can pierce the veil and
visualize the direct relationship between the Board and the
contract |abour. Consequently, this Court upheld the relief of
reinstatement granted to Safai Karantharis by the H gh Court.

9. In Steel Authority of India Ltd. & Os. v. National Union
Waterfront Workers & Ors. [2001 (7) SCC 1], a Constitution
Bench of this Court overruled the decision in Air-1ndia (supra)
and held that where contract |abour are engaged in connection
with the work in an establishnent and enpl oynent of such
contract |abour is prohibited by issue of a notification under
Section 10(1) of the CLRA Act, there was no question of
automatic absorption of the contract |abour working in the
establi shment and the principal enployer cannot be required to
absorb the contract |abour. This Court also held that on-a
contractor engagi ng contract |abour in connection with the work
entrusted to himby the principal enployer, it does not
culmnate into a relationship of 'master and servant’ between
the principal enployer and the contract |abour. This Court held
that whether the contract |abour system was genuine or a mere
canoufl age has to be adjudicated only by the Industria

Tribunal /court and not by the Hi gh Court in its wit jurisdiction.
We extract below the relevant portions of the principles

summed up by this Court

"(5). On issuance of prohibition notification under

Section 10(1) of the CLRA Act prohibiting enployment of
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contract |abour or otherwise, in an industrial dispute
brought before it by any contract |abour in regard to

condi tions of service, the industrial adjudicator will have
to consider the question whether the contractor has

been interposed either on the ground of having undertaken

to produce any given result for the establishnent or for
supply of contract |abour for work of the establishnment

under a genuine contract or is a nere ruse/ canoufl age

to evade conpliance with various beneficial |egislations

so as to deprive the workers of the benefit thereunder. If
the contract is found to be not genuine but a nere
canouf | age, the so-called contract |abour will have to be
treated as enpl oyees of the principal enployer who shal

be directed to regularize the services of the contract |abour
in the establishment concerned subject to the conditions as
may be specified by it for that purpose in the Iight of para 6
her eunder .

(6). If the contract is found to be genuine and

prohi biti'onnotification under Section 10(1) of the CLRA
Act in respect of the establishment concerned has been

i ssued by the appropriate Government, prohibiting

enpl oyment of contract | abour in any process, operation or
ot her work of any establishment and where in such process,
operation or other work of the establishnent the principa
enpl oyer intends to enploy regul ar worknmen, he shall give
preference to the erstwhile contract labour, if otherw se
found suitable and, if necessary, by relaxing the condition
as to maxi mum age appropriately, taking into consideration
the age of the workers at the tinme of their initia

enpl oyment by the contractor and al so rel axi ng the
condition as to acadenmic qualifications other than technica
qual i fications.

We have used the expression "industrial adjudicator”

by design as determ nation of the questions

af orementioned requires enquiry .into disputed

guestions of facts which cannot conveniently be made

by Hi gh Courts in exercise of jurisdiction under Article
226 of the Constitution. Therefore, in such cases the
appropriate authority to go into those issues wll be the
I ndustrial Tribunal/Court whose determ nation wll be
anenable to judicial review"

[ Enphasi s suppl i ed]

10. In this case, there was no notification under section 10(1)
of CLRA Act, prohibiting contract |abour. There was al so

neither a contention nor a finding that the contract with the
contractor was sham and nominal and the contract | abour

working in the establishnent were, in fact, enployees of the
princi pal enployer himself. In view of the principles laid down
in Steel Authority, the H gh Court could not have directed
absorption of respondents who were held to be contract | abour

by assumi ng that the contract |abour systemwas only a

canoufl age and that there was a direct relationship of enployer
and enpl oyee between the corporation and the respondents. |f
respondents want the relief of absorption, they will have to
approach the Industrial Tribunal/Court and establish that the
contract |abour systemwas only a ruse/canouflage to avoid

| abour | aw benefits to them The Hi gh Court could not, in
exercise of its jurisdiction under Article 226, direct absorption
of respondents, on the ground that work for which respondents
wer e engaged as contract |abour, was perennial in nature.

11. The respondents were not also entitled to the relief of
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absorption/regul ari zation on the basis of the Circul ar dated
1.9.1988, as it specifically excluded contract |abour. The order
dated 5.11.1991 in the first round (W No.14353/1991) and the
order dated 17.3.1998 in the second round (WP.

No. 30220/ 1997) did not exanmi ne the status of the respondents,
nor recorded a finding that they were entitled to absorption
They nerely disposed of the wit petitions with a direction to
consi der the representation/claimof the respondents for
absorption. Therefore, if the Corporation on considering the
clains of respondents found that they were not enployed by the
Cor poration, but were contract |abour, who were not entitled to
seek absorption under the Circular dated 1.9.1988, the
Corporation was justified in rejecting their claimfor absorption
The only renedy of respondents, as noticed above, is to
approach the Industrial Tribunal for declaring that the contract
| abour system under which they were enployed was a

canoufl| age and therefore, they were, in fact, direct enployees
of the Corporation and for consequential relief. The
Corporation has stated in the Special Leave Petition that such a
guesti on was al ready raised by the Trade Uni ons and was

pending in I.D-'No.1/1996 on the file of the Industrial Tribunal
Hyder abad.

12. Lear ned counsel for the respondents nade an alternative
submi ssion that the relief granted to respondents, may be
sustai ned on the reasoni ng adopted by the | earned Single Judge.
He submitted that having regard to the order in WP.

No. 30220/ 1997 which had attained finality, the Corporation had
no choi ce but to consider the cases of Respondents for
absorption by treating them as causal | abour enployed by the
Corporation. This takes us to the effect of the orders dated
5.11.1991 and 17.3.1998 nade in the earlier wit petitions,
directing the Corporation to "consider" the cases of the
respondents.

13. We may, in this context, exam ne the significance and
nmeani ng of a direction given by the court to "consider" a case.
When a court directs an authority to 'consider’, it requires the

authority to apply its mnd to the facts and circunstances of 'the
case and then take a decision thereon in accordance with | aw
There is a reason for a large nunber of wit petitions filed in

H gh Courts being disposed of with a direction to "consider"

the clainmcase/representation of the petitioner/s in the wit
petitions.

13.1) Wiere an order or action of the State or an authority is
found to be illegal, or in contravention of prescribed procedure,
or in breach of the rules of natural justice, or
arbitrary/unreasonable/ irrational, or pronpted by nala fides or
ext raneous consideration, or the result of abuse of power, such
action is open to judicial review Wen the H gh Court finds

that the order or action requires interference and exercises the
power of judicial review, thereby resulting in the action/order of
the State or authority being quashed, the H gh Court wll not
proceed to substitute its own decision in the matter, as that will
amount to exercising appellate power, but require the authority
to 'consider’ and decide the natter again. The power of judicia
revi ew under Article 226 concentrates and | ays enphasis on the
deci si on maki ng process, rather than the decision itself.

13. 2) The High Courts also direct authorities to 'consider’, in a
di fferent category of cases. Wiere an authority vested with the
power to decide a natter, fails to do so in spite of a request, the
person aggri eved approaches the H gh Court, which in exercise

of power of judicial review, directs the authority to 'consider’




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

8

and decide the natter. |In such cases, while exercising the
power of judicial review, the Hi gh Court directs 'consideration
wi t hout exanining the facts or the | egal question(s) involved
and wi thout recording any findings on the issues. The High

Court may also direct the authority to 'consider’ afresh, where
the authority had decided a matter w thout considering the

rel evant facts and circunstances, or by taking extraneous or
irrelevant matters into consideration. In such cases al so, High
Court may not examne the validity or tenability of the claimon
nmerits, but require the authority to do so.

13.3) VWere the High Court finds the decision-making process
erroneous and records its findings as to the manner in which the
deci si on shoul d be made, and then directs the authority to
"consider’ the matter, the authority will have to consider and
decide the matter in the light of its findings or observations of
the court. But where the H gh Court without recording any

findi ngs, or without expressing any view, nerely directs the
authority to 'consider’ the matter, the authority will have to
consi der the matter in accordance with law, with reference to
the facts and circunstances of the case, its power not being
circunscri bed by any observations or findings of the court.

13. 4) We may al so note that sonetimes the Hi gh Courts

di spose of matter merely with a direction to the authority to
"consider’ the matter w thout exam ning the issue raised even
though the facts necessary to decide the correctness of the order
are avail able. Neither pressure of work nor the conplexity of

the issue can be a reason for the court, to avoid deciding the

i ssue which requires to be decided, and disposing of the matter
with a direction to 'consider’ the matter afresh. Be that as it
may.

13.5) There are al so several instances where unscrupul ous
petitioners with the connivance of 'pliable authorities have

m sused the direction "to consider’ “issued by court. W nmay
illustrate by an exanple. A claim which is stale, tinme-barred or
untenable, is put forth in the formof a representation. On the
ground that the authority has not disposed of the representation
within a reasonable time, the person making the representation
approaches the H gh Court with an innocuous prayer to direct

the authority to 'consider’ and di spose of the representation
When the court disposes of the petition with a direction to
"consider’, the authority grants the relief, taking shelter under
the order of the court directing himto 'consider’ the grant of
relief. Instances are al so not wanting where authorities,

unfam liar with the process and practice relating to wit
proceedi ngs and the nuances of judicial review have

interpreted or understood the order 'to consider’ as directing
grant of relief sought in the representation and consequently
granting reliefs which otherwi se could not have been granted.
Thus, action of the authorities granting undeserving relief, in
pursuance of orders to 'consider’, may be on account of

i gnorance, or on account of bona fide belief that they should
grant relief in viewof court’s direction to 'consider’ the claim
or on account of collusion/connivance between the person

nmaki ng the representation and the authority deciding it.
Representati ons of daily wagers seeking

regul ari zati on/ absorption into regular service is a species of
cases, where there has been a |l arge scale msuse of the orders
"to consider’

14. Therefore, while disposing of wit petitions with a
direction to 'consider’, there is a need for the Hi gh Court to
make the direction clear and specific. The order should clearly
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i ndi cate whether the High Court is recording any finding about
the entitlenent of the petitioner to the relief or whether the
petition is being di sposed of wi thout exam ning the claimon
nmerits. The court should also normally fix a tine-frame for
consideration and decision. If no time-frame is fixed and if the
authority does not decide the matter, the direction of the court
beconmes virtually infructuous as the aggrieved petitioner wll
have to cone again to court with a fresh wit petition or file an
application for fixing tine for deciding the matter.

15. In this case, the respondents approached the H gh Court
seeking a direction for regul arization/absorption in the year
1991. That petition (WP No.14353/1991) was di sposed of,
apparently, at the admi ssion stage by order dated 5.11.1991
with a direction to 'consider’ the representations of
Respondent s wi t hout exam ning the question whether the
petitioners in thewit petition were entitled to the relief of
regul ari zati on/ absorption and w thout fixing any tinme frame for
deci ding the matter. Though the Divisional Manager, Adil abad,
by letter dated 14.7.1992 sought information and verification of
cl ai ms by the concerned depots, with the intention of giving
effect to the order dated 5.11.1991, no further action was taken
This led to filing of ‘the second petition (WP. No.30220/1997)
wherein the respondents herein sought a direction to the
concerned authority totake a decision on the question of
absorption. The second petition was al so di sposed of at the
prelimnary hearing stage by order dated 17.3.1998, without
exam ning the claimof respondents on nerits. The said order
dated 17.3.1998 proceeded on an erroneous assunption that the
letter dated 14.7.1992 (by whichthe D visional Mnager
Adi | abad, sought information fromthe concerned Depot

Managers about the respondents herein) was the Circul ar

contai ning the guidelines for absorption, and di sposed of Wit
Petition No. 30220/1997 by directing the authority concerned to
consi der the cases of the respondents herein for absorption in
terns of the guidelines contained in the letter dated 14.7.1992
and decide the matter within three nonths.

16. W find that at that stage, the authority considered the
case of the third respondent and passed a reasoned order dated
21.4.1999 rejecting the claimon the ground that the third
respondent was not a direct enployee, but was a contract

| abour, and was not therefore entitled to absorption under the
Circular dated 1.9.1988. This led to the third round of litigation
in WP. No.17678/1999 wherein the prayer was for quashing

the said order or rejection dated 21.4.1999 and for direction to
absorb theminto service in ternms of the Circul ar dated 1.9.1988
Again, the H gh Court at the adm ssion stage, disposed of the
matter on an erroneous conclusion that the order dated

21.4.1999 was contrary to the decision in the second round
(Order dated 17.3.1998 in WP. No.30220/1997) and directed

the Corporation to pass fresh orders on the representations

made by the respondents. The | earned Single Judge proceeded

on the assunption, wthout basis, that the order dated 17.3.1998
in the earlier petition (WP No. 30220/1997) had hel d that
Respondents were entitled to the benefit of the Crcular dated
1.9.1988, when in fact there was no such finding or direction
Therefore, the direction of the | earned Single Judge, as
confirmed by the Division Bench, to consider the cases of
respondents under the Circular dated 1.9.1988 cannot be
sustained. It is unfortunate that in this process, the Respondents
have been in courts for nearly 15 years.

17. For the reasons stated above, we allow this appeal, set
asi de the order dated 30.9.1999 passed by the Division Bench
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of the A.P. Hgh Court in Wit Appeal No.1422 of 1999 and

dismiss Wit Petition No.17678/1999 filed by the respondents.

Li berty is, however, reserved to the respondents to approach the
I ndustrial Tribunal/Court for relief, if any, in accordance with
law. Parties to bear their respective costs.




