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ACT:
Contract of service Wether Courts enforce specific
performance of contract of service-if not, its remedy.

HEADNOTE:

The appellant joined as a lecturer in a College in UP. On
the hub ,of certain conplaints received by the Manager of
the College, charges were framed against him and his
explanation, was called for. —He subnmitted an explanation
The explanation was found unsati sfactory and the Managing
Conmittee passed a resolution for renoval of the appellant
fromservice. The relevant statutes governing the  present
case are Statutes 151, 152 and 153 framed  under the
provisions of the Lucknow University Act, 1920. The
appellant filed a wit petition before the H gh Court
challenging the validity of the resolutionand a |earned
single judge finding that the Managing Commttee acted in
violation of the principles of natural justice, quashed the
resolution and allowed the wit petition. On- appeal, a
Division Bench set aside the order of the learned single
judge and disnissed the wit petition on the ground that no
wit lies in the facts and circunstances of thel case. The
renmedy of the appellant lay in a suit for danmages.

On behalf of the appellant it was contended that the
lant had a statutory status, that his services were
terminated in violation of the provisions of the statutes
passed under the Lucknow University Act, 1920 and therefore,
the H gh Court was wwong in its conclusions that no wit  of
certiorari would |lie against the respondent. It was further
submitted that ,the appellant was not given a reasonable
opportunity of defending hinself against the char ges.
Statue 151 provides that a teacher of an associated College
shall be appointed on a witten contract and the contract
shal | provide the conditions nmentioned there in addition to
such other conditions as the associated Col |l ege may include
in the agreenent. Cause 5 of the agreenent provides that
the Managing Conmmittee nay dispense with the services of a
lecturer wthout notice if the Conmittee is satisfied that
it is necessary to renove the said |ecturer for m sconduct
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or otherw se, provided, an opportunity is given to him by
the Committee to give his explanation before a decision is
arrived at.

Di smi ssing the appeal

HELD : (1) Wen there is a purported termnation of a
contract of service,. a declaration that a contract of
service 'still subsisted would not be nade in the absence of

special circunstances and courts do not ordinarily enforce
specific performance of a contract of service. The renedy
of the victimlies in a claimfor danages, not a claimfor a
declaration that the contract of service still subsisted.
[322 E-F]

Executive Conmittee of U P. State Warehousing Corporation
Ltd. v. Chandra Kiran Tyagi; [1970] 2 S.C.R 250; and Indian
Airlines Corporation v. Sukh Dev Rai, A I.R 1971 S.C. 1828
fol | oned.

(2) On a plain neaning of statute 151, it is clear that it
only provides that the terns and conditions nentioned
therein nust be incorporated in

321

the contract to be entered into between the College and the
teacher concerned. It~ does not say that the ternms and
conditions have any | egal force, until: and unless they are

enbodied in an agreenment. The terns and conditions of
service nmentioned’ in Statute 151 have proprio vigore, no
force of law. They becone terns of service only by virtue

of their being incorporated in a contract. Wthout the
contract, they have no vitality and can confer no |ega
right. Therefore, « the appell ant cannot find a cause of

action of any breach of |aw, but only on the breach of the
con-tract, for which awit-in the nature of ceritiorar
will not lie [327 H

(3) A wit wll |Ilie when the order is the order. of a
statutory body acting in breach of a mandatory obligation
i nposed by a statute. The College or the Managi ng Comm ttee
in question, is not a statutory body and so the Hi gh Court
is right is dismssing the petition.[328 D

Further, since the H gh Court has no jurisdiction, it is not
necessary to go into the question as to whether the
appel l ant was given sufficient opportunity to neet the
charges against him [328 @ Prabhakar Rankri shna Jodh v. A
L. Pande & anr. [1965] 2 S.C. R

713, and Vidyodaya University v. Silva [1964] A E. R 865
di scussed and di sti ngui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: C. A. No. 2 of 1972.

Appeal by Special- Leave fromthe judgnent and order /dated
April 13, 1970 of. the Allahabad High Court in- Specia
Appeal No. 1074 of 1968.

M C. Setalvad, P. N. Tiwari J. B. Dadachanji and Co. for
the appel | ant.

R K Garg and S. C Agarwal, for the respondents.

The Judgrment of the Court was delivered by

Mat hew, J. The appellant filed a wit petition before the
Hi gh Court of Allahabad, Lucknow Bench, challenging the
validity of a resolution passed on 12-11-1967 by the
Managing Commrittee of the Jai Narain College, Lucknow,
fornmerly known as Kanyakubja Degree Col |l ege, an associated
col l ege of the Lucknow University, term nating his services,
and praying for issue of an appropriate wit or order
guashing the resolution. A learned single judge of that
Court, finding that in termnating the services, t he
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Managing Commrittee acted in violation of principles of
natural justice, quashed the resolution and allowed the wit
petition. The Managing Conmittee appealed against the
or der. A Division Bench of the High Court found that the
rel ati onshi p between the Coll ege and the appellant was that
of master and servant and that even if the service of the
appel | ant has been termnated in breach of the audi alteram
partemrule of natural justice, the remedy of the appellant
was to file a suit for damages and not to apply under
Article 226 of the Constitution for a wit

322

or order in the nature of certiorari and that in fact no
principle of natural justice was violated by termnating the
services of the appellant as the appellant was given an
opportunity of submitting his explanation to the charges.
The Bench, therefore, set aside the order of the |earned

single judge and dismissed thewit petition. It is from
this judgment that the appeal has been preferred by specia
| eave.

The appellant joined the service of the college as |ecturer
in 1946. He was prompted to the post of Head of the
Department of Zoology in 1959. On the basis of certain
conplaints against him received by the Mnager of the
Col | ege, charges were franed agai nst hi mand his expl anation
was called for. He subnmitted an expl anati on. The
explanation was found not to be satisfactory and the
Managi ng Conmittee passed a resolution on 12-11-1967 for
renoval of the appellant fromservice. As already stated,
this was the resolution challenged by the appellant in the
wit petition.
On behalf of the appellant, M. M C  Setal vad, contended
that the appellant had a statutory status, that his services
were termnated in violation of the provisions of statutes
passed under the.Lucknow University Act, 1920 and, therefore
the High Court was wong in its conclusions that no
application for a wit or order in the nature of certiorar
would Iie. He further submitted that the appellant 'was not
gi ven a reasonabl e opportunity of defending hinself against
t he char ges.
it is well settled that, when there is a pur ported
term nation of a contract of service, a declaration that the
contract of service still subsisted would not be nade in the
absence of special circunstances, because of the principle
that Courts do not ordinarily enforce specific perfornmance
of contracts of service [see Executive Committee of U P
State War ehousing Corporation Ltd. v. Chandr a Ki ran
Tyagi (1)] and Indian Airlines Corporation v. Sukhdeo Rai(’).
If the master rightfully ends the contract, ,there can be no
conplaint. |If the master wongfully ends the contract, then
the servant can pursue a claimfor danages. So even if the
master wongfully dism sses the servant in breach  of the
contract, the enploynent is effectively terminated. In
Ri dge v. Baldwin(3), Lord Reid said in his speech
"The |aw regarding naster and servant is not
in doubt . There cannot be specific
performance of a contract of service, and the
master can termnate the contract with his
servant at any tine and for any reason or for
none. But if he does so in a manner not

(1) [1970] 2 S.C R 250. (2) A1.R 1971 S.C. 1828-
(3) (1965) Weekly Law Reports, Vol 1, 79
323

warranted by the contract he, must pay danmages
for breach of contract. So the question in a
pure case of master and servant does n
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ot at al
depend on whether the nmaster has heard the
servant in his own defence; it depends on
whet her the facts energing at the trial prove
breach of contract. ’'But this kind of case
can resenble dismssal froman office where
the body enploying the man is wunder sone
statutory or other restriction as to the kind
of contract which it can make with its, ser-
vants, or the grounds on which it can dismniss
them"
A teacher appointed by a University constituted under a
statute was held not to be holding an office or status in
Vi dyodaya University v. Silva(l). 1In that case the services
of the respondent was brought to an end by a resolution of
the University Council set up under the statute establishing
the University. The resolution was admittedly passed
wi t hout hearing the teacher. Under the statute, the Counci
was enpowered to institute professorships and every
appoi ntnent-was to be by an agreenent in witing between the
University and the professor and was to be for such period
and on such terns as the Council might resolve. Under
section 18(e) of the Act, the Council had the power to
di smss an officer or a teacher on grounds of incapacity or
conduct which, in the opinion of not less than two-third of
the nenbers of the Council, rendered himunfit to be an
officer or a teacher of the University.. Such a resolution
with the requisite npjority was passed. The Act gave no
right to the teacher of being heard by the Council. The
Privy Council held that the mere circunstances that the
Uni versity was established by the statute and was regul at ed
by statutory enactnents contained in the Act-did not nean
that the contracts of enploynment nade with teachers, ' though
subj ect to section 18(e), were other than ordinary contracts
of master and servant and, therefore, the procedure of being
heard i nvoked by the respondent was not available to him
and no wit could be issued against the University.
The deci si on in this case ‘has been criticised by
academc .witers (see Jaffe, English and Anerican Judges as
Law Makers, p. 26; S. A de Smith, Judicial Review of
Admi ni strative Action, pp. 214-215; G Ganz, Public Law
Principles applicable to Dismssal from Employnent, Mdem
Law Review, Vol. 30 pp. 288291). Recently the House of
Lords considered the question in Mlloch v. Aber deen
Corporation (2) . That case concerned a teacher in Scotland
who was disnissed by the Education Conmittee for the reason
that he was not registered in terms of paragraph 2 of
schedule 2 to the Teachers’ (Education, Training and
Regi stration) (Scotland) Regulations, 1967, rmmde under
section
(1) [1964] 3 Al F.R 865.
(2) (1971) 1 WL.R 1578
324
2(1) of the Education (Scotland) Act, 1962, and the anending
regul ation 4(2) of the Schools (Scotland) Code, 1956. In_an
action against the education authority, he claimed that the
purported disnissal was a nullity in that it was contrary to
natural, justice since he had not been given a hearing. It
was held (Lord Morris and Lord Guest dissenting) that the
teacher had a right to be heard before he was dism ssed as
according to the majority he was holding an office. In the
course of his speech, Lord WIberforce nmade certain
observati ons
"A conparative list of situations in which
per sons have been held entitled or not
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entitled to a hearing, or to observation of
rules of natural justice, according to the
master and servant test, looks illogical and
even bizare. A specialist surgeon is denied
protection which is given to hospital doctor;
a University professor, as a servant, has been
denied the right to be heard, a dock | aborer
and an undergraduate have been granted it;
exanples can be multiplied [see Barber wv.
Manchester Regional Hospital Board (1958) 1
WL.R 181, Palmar v. Inverness Hospitals
Board of Managenent, [1963], $. C 311,
Vi dyodaya University Council v. Silva (1965) 1
WL.R 77, Vine v. National Dock Labour Board
[1957] A/C. 488, dynn v. Keele University
(1971) 1 WL.-R 4871. One nmy accept that if

there are relationships in whi ch al
requi renents of the observance of rules of
natural justice are excluded (and I do not

wish to assure that this is inevitably so),
these nust ~be confined to what have been
called "pure master and servant cases", which
| take  to Mean cases in which there is no
el ement of public enploynent or service, no
support by statute, nothing.in the nature of
an office or a status which is capable of
protection. I f any of ‘these el enents exist,
then, in ny opinion, whatever the termn nol ogy
used, « and even though in sone inter parties
aspects the rel ationship my be called that of
master and servant, there may be ‘essentia
procedural requirenents to be observed, and
failure to observe them nmay result. in a
di smi ssal being declared to be void."

and then he said as regards the decision in VidyodaYa

Uni versity, Council v. Silva(l)
"I't would not be necessary or appropriate to
disagree with the procedural or ‘even the
factual basis on which this decision rests
but | nust confess that |

(1) [1964] 3 Al E.R 865.
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could not followit in this country in so far

as it involves a denial of any renedy  of

administrative |aw to anal ogous enploynents.

Statutory provisions simlar to those on which

the enploynent rested would tend to show, to

ny mnd, in England or in Scotland, that it

was one of a sufficiently public character, or

one partaking sufficiently of the natu

re of an

office, to attract appropriate renedies of
adm nistrative |aw. "
VWet her the decision in Vidyodaya University Council  v.
Silva(l) 1is correct or not, in this. case, we think there
was no el enent of public enploynent, nothing in the nature
of an office or status which is capable of protection
In S. R Tewari v. District Board, Agra(2), this Court
fornmulated the exceptions to the general rule that when
there is a termnation of a contract of service, a
declaration that the contract of service still subsisted
woul d not be made, by saying
"But this rule is subject to certain well
recogni sed exceptions. It is open to the
Courts, in an appropriate case, to declare
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that a public servant who is dismssed from
service in contravention of Article 311
continues to remain in service, even though by
so doing the State is in effect forced to
continue to enploy the servant whom it does
not desire to employ. Simlarly, under the
i ndustrial law, jurisdiction of the |abour and
i ndustrial tribunals to conpel the enployer to
enpl oy a worker, whom he does not desire to
enpl oy, is recognised.- The Courts are also
invested with the power to declare invalid the
act of a statutory body, if by doing the act,
the body has acted in breach of a nandatory
obligation inposed by the statute, even if by
maki ng the declaration the body is conpelled
to do something which it does not desire to
do."
M. Setalvad contended that since the college in question is
affiliated to a statutory body, nanely, the University of
Lucknow,and” is governed by the relevant statutes and
ordi nances framed under the provisions of Lucknow University
Act, 1920, any violation of the statute or the ordinance in
the mtter of terminating the services of a teacher would
attract the jurisdictionof the Hi gh Court under Article 226
of the Constitution as statutes and ordinances have the
force of law. In support of this, counsel relied upon the
decision of this Court in Prabhakar Ramakrishna Jodh v. A
L. Pande and another("). The appellant before this Court in
that case was a teacher in a college affiliated to the
Uni versity of Saugar and managed by the Governi ng Body

(1) [1964] 3 All E.R 865. (2) [1964] 3 S.C R 55
(3) [1965] 2 S.C R 713.
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established wunder the provisions of therelevant ordinance
made under the University of Saugar Act. Certain charges
were framed against the appellant by the Principal  of the
College and he was asked to submit his explanation. The
appellant in his explanation denied all the charges and

requested for particulars on which one of the charges was
based. The particulars were not supplied and-the Governing
Body terminated his services w thout holding any enquiry.
The appel | ant noved the Hi gh Court under Article 226 of the
Constitution for a wit quashing the order of the Governing
Body and for his reinstatement. He contended that the
Governing Body had nmde the order in violation of the
provi sions of Ordinance 20, otherwise called the ' College
Code, franmed under section 32 of the University ~of Saugar
Act read with section 6 (6) of that Act. Clause 8 (vi. (a)
of the Coll ege Code provided that the Governing Body of the
college shall not termnate the services of a confirned
teacher without hol ding an enquiry and w t hout giving himan
opportunity of defending hinmself. The H gh Court held that
the conditions of service of the appellant were governed not
by the ’'College Code’ but by the contract made between the
Governing Body and the appellant under clause 7 of the
Col l ege Cod& which stated that all teachers of the college
shall be appointed under a witten contract in the form
prescribed-, that the provisions of the 'College Code’ were
nmerely conditions prescribed for affiliation of colleges and
that no legal rights were created by the 'Coll ege Code’ in
favour of the teachers of the affiliated coll eges as agai nst
the Governing Body. The High Court, therefore, dismssed
the petition. |In appeal to this Court it was held that the
"College Code’ had the force of law and that it not nerely
regulated the legal relationship between the affiliated
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coll eges and the University but also conferred legal rights
on the teachers of affiliated ,colleges. The Court further
sai d
"It is true that Cause 7 of the Odinance
provides that all teachers of affiliated
colleges shall be appointed on a witten
contract in the formprescribed in Sch. A but
that does not nean that teachers have nerely a
contractual renedy against the Governing Body
of the College. On the other hand, we are of
opi nion that the provisions of Clause 8 of the
Ordinance relating to security of the tenure
of teachers are part and parcel of the
teachers’ service conditions........
Wien once this Court cane to the conclusion that the
"Col | ege Code’ had the force of |aw and conferred rights on
the teachers of affiliated colleges, the right to challenge
the order term nating the services of the appellant, passed
in violation of clause 8 (vi) (a) of the 'College Code’ in
a proceedi ng under Article 226
327
followed ’'as the night theday’ and the fact that the
appel lant had entered into a contract was considered as
i materi al
In the case in hand, the positionis entirely different.
The rel evant statutes governing this case are statutes 151
152 and 153, franed under the provisions of the Lucknow
University Act, 1920. Statute 151 provides that teachers of
an Associated College including the' principal shall be
appointed on witten contract and that the ~contract shal
inter alia provide the conditions nmentioned therein in
addition to such other conditions not inconsistent with the
Act and the statutes as an Associated Coll ege may include in
its own formof agreenment. Then the conditions as | regards
salary, age of retirenment, etc., -are enunerated. The
statute then goes on to specify the grounds on which a
teacher’s services can be terminated. Statute 152 states
that the formof agreenent to be adopted by each college
shal | be approved by the Executive Council before it i's put
in force. Statute 153 provides for a_ form of agreenent
whi ch shall serve as a nodel. It may be noted that statute
151 does not provide for any particular —procedure for
di sm ssal or renoval of a teacher for being incorporated in
the contract. Nor does the nodel form of contract lay down
any particular procedure for that purpose. The appel | ant
had entered into an agreenent when he was enployed in the
college. Cause 5 of the agreenent provided that
"the period of probation shall be one  year
unl ess extended by the Managing Commttee and
the College may at any tine during the said
period of probation put an end ‘to this
engagenent, or if service shall conti nue
beyond the said term at any tine thereafter,
di spense with the services of the sai d
Lecturer without notice, if the Managi ng
Conmittee of the said College is satisfied
that it is necessary to renpve the said Lec-
turer for msconduct, insubordination or
habi tual neglect of duty on the part of the
sai d Lecturer ’'or in case any of the
conditions herein specified have been broken
by the said Lecturer provided that an oppor-
tunity is given to himby the said Managing
Committee to give his explanation before a
decision is arrived at."
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On a plain reading statute 151, it is clear that it only
provides that the terns and conditions nentioned therein
nmust be incorporated in the contract to be entered into
bet ween the coll ege and the teacher concerned. It does not
say that the ternms and conditions have any legal force,
until and unless they are enbodied in an agreenent. To put
it in other words, the terms and conditions of service
nentioned in Statute 151 have proprio
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vigore no force of law. They become terms and conditions of
service only by virtue of their being incorporated in the
contract. Wthout the contract, they have no vitality and
can confer no |legal rights.

Wiereas in the case of Prabhakar Ramekrishna Jodh v. A L.
Pande and another(1), the terms and conditions of service
enmbodi ed in clause 8 (vi) (a) of the 'College Code’ had the
force of |aw apart fromthe contract and conferred rights on
the appellant there, here the terns and conditions nmentioned
in Statute 151 have no efficacy, unless t hey are
incorporated in a contract.  Therefore, appellant cannot
found a cause of action on-any breach of the |aw but only on
the breach of the contract. ~As already indicated, Statute
151 does not | ay down-any procedure for rempoval of a teacher
to be incorporated in the contract; So, clause 5 of the
contract can, in no event, have even a statutory flavor and
for its breach, the appellant’s renedy lay el sewhere.

Besides, in order that the third exception to the genera
rule that no wit will lie to quash an order ternminating a
contract of service, albeit illegally, as stated in S. R

Tewari v. District Board, Agra(2) mght  apply, it is
necessary that the order nust be the order of -a statutory
body acting in breach of a nmandatory obligation i nposed by a

statute. The <college, or the Mnaging Comittee in
guestion, is not a statutory body and sothe argument of M.
Setalvad that the case in handwill fall under the 'third

exception cannot be accepted. The contention of  counse

that this Court has sub silentio(sanctioned the issue of a
wit wunder Article 226 to quash an order termnating
services of a teacher passed by a college sinmlarly situate
in Prabhakar Ramekrishna Jodh v. A L. Pande and another(1),
and, therefore, the fact that the college or the managing
conmttee was not a statutory body was no hindrance to the
Hi gh Court issuing the wit prayed for by the appellant has
no nmerit as this Court expressly stated in the judgment that
no such contention was raised in the H gh Court and so it
cannot be allowed to be raised in this Court.

In this view of the matter, it is quite unnecessary to go
into the question whether the appellant was given sufficient
opportunity to neet the charges against him

We hold that the High Court was right inits view that the
wit petition was inconpetent. We, therefore, disniss the

appeal but, in the circunstances, we nmake no order  as to
costs.
S. N Appeal dism ssed.

(1) [1965] 2 S.C.R 713.
(2) [1964] 3 S.C.R 655.
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