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ACT:

Cvil Service--Recruitnent by conpetitive examnation--Indi-
cation by candidate as to which post he prefers--Candidate
entitled to post because of his rank--State " Government
appointing him to another post--State Government’s power
under r. 9(2) of the Msore Recruitnment of Gazetted
Probationers’ Rules, 1959--1f violative of Art. 14 of the
Constitution.

HEADNOTE

The Mysore Recruitment of Gazetted Probationers’ Rul es
1959, make provision for direct recruitnment to severa
cadres in the State Services- on the basis of the result  of
a conpetitive exam nation. Under the first part of r. 9(2),
the candi dat es are required to i ndi cate in t heir
applications their preferences for the cadres they wi shed to
join. After the exam nation, the list of successful _cardi-
dates in order of merit is published. and, subject to
certain reservations for Schedul ed castes and tribes and

Backwar d cl asses, the successf ul candi dat es have
preferential claimin the order of nerit to appointnent in
the <cadres for which they indicated their preference. The

latter part of r. 9(2), however, reserves to the Governnent
the right of appointing to any particul ar cadre any  candi -
date whomit considers nore suitable for such cadre.

In the present case an open conpetitive exam nation was
". held for recruitnment to the posts of Assi st -ant
Conmi ssioners in the Mysore Adm nistrative Service and of
Assistant Controllers in the Mysore State Accounts Servi ce.
Though both are Cass | cadres the post of Assistant
Conmi ssi oner had better prospects. There were 20 vacancies
in the posts of Assistant Conm ssioners. The respondent
indicated his preference for the post of Assistant Com
nm ssi oner. Though his rank was fourth, the Public Service
Comm ssion recomended that he and sone others should be
appoi nted as Assistant Controllers while those who ranked
after the respondent were recomended for appointment as
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Assi stant Conm ssioners. The State Governnent accepted the
recomrendati on.

The respondent thereupon filed a wit petition in the High
Court asking for an order directing the State to appoint him
as Assistant Conm ssioner. The High Court held that the
CGovernment had under the latter part of r. 9(2) the power to
decide to which post or cadre the respondent should be
appoi nted. but that the Governnent should itself nake up its
mnd wthout consulting the Public Service Comission, and
directed the Governnent to decide accordingly.

The State appealed to this Court

Held: The latter part of r. 9(2) was violative of Arts. 14
and 16(1) of the Constitution and therefore the State
CGovernment had no power to w thhold the post of Assistant
Conmi ssioner from the respondent who bad a right to be
appoi nted to that post having regard to his rank in order of
nerit. The H gh Court should, therefore, have directed the
CGovernment. to appoi nt the respondent to the post. [354B-(C

L/ S5SC

350

The Rules are silent on the question as to how the
CGovernment was to find out the suitability of a candidate
for a particular cadre, nor do the Rules give the Public
Service Comm ssion ‘the power to test the suitability of a
candidate for a particular cadre or to recomend that he is
nore suitable for it.” Further, there is no provision in the
Rul es under which the Governnent can test the suitability of
a candidate for any cadre after the result of t he
exam nation is published. Therefore, the latter part of r
9(2) gives the, Government an arbitrary power of ignoring the
just clains of successful candidates, for recruitnent to
offices under the State, and thus, subvert’$ the basic
obj ectives of ensuring equality of opportunity in the natter
of enpl oynent by open conpetition. [352H" 353B-C; 354A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 283 of 1966.
Appeal by special l|eave fromthe judgnment and order dated
March 13, 1963 of the Mysore High Court in Wit Petition No.
1440 of 1962.

B. R L. lyengar, R N Sachthey for R H Dhebar, for the
appel | ant .

The respondent appeared in person

The Judgnent of the, Court was delivered by

Bachawat, J. This appeal raises a question of the wvalidity
of the latter part of r. 9(2) of the Mysore Recruitment of
Gazetted Probationers’ Rules’ 1959 franmed by Governor of
Mysore in exercise of his powers under the proviso to Art.
309 of the Constitution. The Rules cane into ‘force on
Septenmber 1 1, 1959. Rule 3 requires that for a period of
five years. two-thirds of the nunber of vacancies as
determ ned by the Governnent arising in the cadres in the

State Civil Services specified in the schedule shall  be
filled by recruitnment of candidates selected under the
Rul es. The schedule lists two Class | and twelve Cass 11
cadres. The two Class | cadres are those of (1) Assistant

Conmi ssioners in the Mysore Admi nistrative Service and (2)
Assistant Controllers in the Mysore State Accounts Servi ce.
Both cadres are in the pay scale 'of Rs. 300-25-500-50-30-
700. Rule 4 provides that the recruitnents shall be nmade on
t he basis of the results of witten and viva voce
exam nati ons conducted annually by the Public ' Service
Conmi ssi on. Rules 5. 6 and 7 prescribe the age limt, the
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academ c, qualifications of candidates and the m ninmum pass
marks. Rules 8 and 9 are in these termns:
I ml5
" 8. Li st of successful candidates in the examination 'the
nanmes of candi dates successful in the exam nation shall be
published in the Mysore Gazette. by the Comm ssion in the
order of nmerit.
9. Appointrment of Probationers.--(1) Subject to the rules
regardi ng reservation of posts for backwar d cl asses
contai ned in Government Orders Nos. GAD 26 ORR
351
59, dated the 13th May 1959, and No. GAD 32
ORR 59, dated the 18th July 1959, and the
provisions ~ of sub rule (2), the candidates
successful” in the exam nation whose nanes are
publ i shed wunder rule 8 shall be appointed as
Probationers to Class | posts in the order of
nmerit, and thereafter to Class It posts in the
orderof merit.
(2) Wiile calling for applications, t he

candi dates wll be asked to indicate their
preferences as to the cadres they wsh to
j oin. The Government, however, reserves the

right ~ of appointing to any particular cadre,

any /candidate whomit considers to be nore

suitable for such cadre."
By a notification dated Septenber 26, 1959, the Public
Service Comm ssion invited applications for admission to a
conpetitive exam nation for the recruitnent’ of C ass
Probationers to 20 posts in the Msore Admnistrative
Service and 2 posts inthe Mysore State Accounts  Service.
The nunber of posts were liable to alteration. 15 per cent
of the posts was reserved for Schedul ed Castes and 3 per
cent was reserved for Schedul ed Tribes. ~1n his application
for admi ssion to the exam nation, the respondent i ndicated
his preference for appointnent as Probationary Assistant
Conmi ssioner. He was an eligible candidate and was  all owed
to appear at the exanination. On July 5, 1962 the
Conmi ssion duly published the |ist of successful = candi dates
in the Mysore Gazette. In this list the respondent” ranked
fourth in the order of nerit. [t appears that the
Conmi ssion sent a separate recomrendation to the Governnent
stating that they had selected the 20 candidates ranking 1
to 3, 5to 8, 10 to 14, 16 to 19, 21, 22, 25 and 26 for
appoi nt nent as Assistant Conm ssioners ~and the seven
candi dates ranking 4, 9, 15, 20, 23, 24 and - 27 for
appoi nt nent as Assistant Controllers. The State ~CGovernnent
accepted this recomendati on and made the 27 appointments
accordingly. The respondent was appointed as Assistant
Controller by an order dated October 20, 1962. The
respondent was not appointed as Assistant Conm ssioner
though he had indicated his preference for that post.
Aggrieved by this order, the respondent filed a wit
petition in the Msore High Court asking for an order
directing the State of Mysore, to appoint himas Assistant
Conmi ssi oner and for consequential reliefs. Before the Hi gh
Court, it was common ground. that the two Class | posts, the
post of Assistant Conmissioner in the Mysore Adnministrative
Service had better prospects and was nore attractive. Mor e
promotional posts including posts inthe |I.A S. cadre were
open to Assistant Comm ssioners. Their next pronptiona
post was that of Deputy Conmi ssioner in the pay scale of Rs.
900- 40- 1100- 50- 1300. For an Assistant Controller in the
Mysore State Accounts Service the next pronotional job was
that of a Deputy Controller in the pay scal e of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

L/ S5SCl --9(a)

352

Rs. 600-40-1000. The High, Court held,that (1)under r. 9(2)
the Governnent-;had, the power to decide to which post or
cadre a successful candidate should be appointed, (2) for;
maki ng the selection the Government had to apply its own,
mnd, (3) the Public Service Conm ssion had no power to
nake the sel ection nor it need be consulted on this question
under Art. 320(3) of the Constitution and (4), as the
Government nade the sel ection without applying,its owm nmind
on the recomendation of the Conmi ssion, the order dated
Cct ober 20, 1962 was invalid. Accordingly, the H gh Court
by its order dated March 13, 1963 issued a wit of nandanus
directing the Governnment to decide to which post or cadre
the respondent should be appointed. From this order, the
State of Mysore appeals tothis Court by special |eave.

In this appeal, the State ~of Msore challenges t he
correctness of the findings that (1) the Government did not
apply 'its own mind in nmaking the selection and (2) the
Public " Service Conmmi ssion need not be consulted as to the
suitability of the candidate for such sel ection under Art.
320(3) 'of the Constitution. the State of Msore naturally
supports the finding that the Government had the power under
r. 9(2) to select to which post or ©cadre a successfu
candi date should /be appointed. But the nore fundanenta
guestion is whether that portion of r. 9(2) which vests, in
the Governnent this power of selection is valid. The
contention of the respondent is that this portion of the
Rule is, violative of Arts. 14 and 16 of the Constitution
The Rules nmmke provision for the direct “recruitment to
several cadres in the State Services on the basis of, the
result of a conpetitive exam nation. ~The _examination is
held annually. It is open to all eligible, candidates. The
result of the exam nation is announced and the [list of
successful candidates in the order of merit is published.
Subject to the reservations for Schedul ed Castes, Schedul ed
Tribes and Backward C asses, the successful candidates are
entitled to be appointed as probationers to Class |I' posts in

the- order of merit and thereafter to Class Il posts in the
order of nerit. |If there are vacancies in —a nunber- of
Class | or Cass Il cadres, r. 9(2) comes into play. The
candidates are required to indicate in their applications
their preferences for the cadres they wish to join. Had
there been nothing nmore in r. 9(2), the "successfu

candi dat es woul d have the preferential claimin the order of
nmerit to appointnent in the cadres for 'which they indicated
their preferences. Thus, if there are 20 vacancies in cadre
A and 1 7 vacancies in cadre 'B, a successful candidate
ranking fourth in order of nerit would be appointed  as a
matter of course to cadre A for which he indicated his
pr ef erence.

But the latter part of r. 9(2) reserves to the Governnent
the right of appointing to any particular cadre any
candi date whom it considers nore suitable for such cadre.
The Rules are, silent on the question as to how the
Government is to find out the

353

suitability of a . candidate for a particular cadre. A
single conpetitive examination is held to test t he
suitability ’of candidates for. several cadres. Those who

succeed in the exam nation are found. suitable. for all the
cadres and their. list in order of nmerit is published under
r. 8. No separate examination is held to test t he
suitability of the candidate for any particul ar cadre. The

list of successful candi dates published under r. 8 does not
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indicate that any candidate is nore suitable for cadre 'A
rather than for cadre "B'. The Rules do not give the Public
Service Conmission the power to test the suitability of a
candi date for a particular cadre or to recomend that he is
nore suitable for it. Nor is there any provision in the
Rul es under which the Governnent can test the suitability of
a candidate for any cadre after the result of the
exam nation is published. The result is t hat t he
recomrendation of the Public Service Commissionis not a
relevant nmaterial nor is there any other material on the
basis of which the Governnent can find that a candidate is
nore suitable for a particular cadre. 1t follows that under
the latter part of r. 9(2) it is open to the Governnent to
say at its sweet will that a candidate is nore suitable for
a particular cadre and to deprive himof his opportunity to
join the cadre for which he indicated his preference. Take
the present case. ~An open conpetitive exam nation was held
for recruitment-to the posts of Assistant Conm ssioners in
the Mysor e Admi ni strative. Service and Assi st ant
Controllers in the Mysore State Accounts Servi ce. Though
both are Cass | posts, the post of “Assistant Conm ssioner
has better prospects. But for the latter part of r. . 9(2)
the successful candi dates would have the preferential claim
for appointment as probationers to, the posts of Assistant
Conmi ssioners in order-of nmerit and thereafter to the posts
of Assistant Controllers in the order of nmerit. As a matter
of fact, there were 20 vacancies in the posts of Assistant
Conmi ssi oners. The 'respondent ranked fourth in the ’order
of nerit. He indicated his preference for the post of
Assi stant Conm ssioner_and had-a preferential claim for
appoi ntnent to that post. The candi dates ranking 1st, 2nd,
3rd and 5th were appoi nted as Assistant Comm ssioners. The
respondent though ranking fourth in order of nerit was
singled out and was debarred fromthe post of Assistant
Conmi ssi oner . It is because of the arbitrary power | under
the latter part of r. 9(2) that the Government could  nmake
this unjust discrimnation.

The principle of recruitnment by open conpetition’ ains at
ensuring equality of opportunity in the matter of enploynent
and obtaining the services of ‘the nost meritorious
candi dat es. Rules 1 to 8, 9(1) and the first part of r
9(2) seek to achieve this aim The latter part of r. 9(2)
subverts and destroys the basic objectives of the preceding
rul es. It vests in the Governnment an arbitrary power -~ of
pat r onage. Though r. 9(1) requires the  appointnment of
successful candidates to Class | posts in the order of nerit
354

and thereafter to Cass 11 posts in the order of nmerit, r.
9(1) is subject tor. 9(2), and under the cover of r. /9(2)
the Governnent can even arrogate to itself the power of
assigning a Class | post to a less neritorious and-a d ass
Il post to a nmore neritorious candidate. W hold that the
latter part of r. 9(2) gives the Governnent an arbitrary
power of ignoring the. just clainms of successful candidates
for recruitnent to offices: under the State. It is
violative of Arts. 14 and 16(1) of the Constitution and nust
be struck down.

Having regard to his rank in order of merit, the respondent
had the right to be appointed to the post of Assistant
Conmi ssioner. As the offending part of r. 9(2) is invalid,
the State Governnent had no power to withhold the post from
hi m The Hi gh Court should, therefore, have directed the
Covernment to appoint himto that post.

In the result, we strike down the followi ng part of r. 9(2)
of the Mysore Recruitnent of Gazetted Probationers’ Rules,
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1959: "The Governnent, however, reserves the right of
appointing to any particular cadre, any candidate whom it
considers to be nore suitable for such cadre". The order

passed by the Hi gh Court directing the Government to decide
to which post or cadre the respondent should be appointed
under r. 9(2). is set aside. W direct the State of Msore
to appoint the respondent to the post of Assi st ant
Conmi ssioner in the Mysore Admi nistrative Service. For the
purpose of seniority, the respondent will be treated as
appoi nted on Cctober 20, 1962 according to his rank in the
order of nerit. Subject to the directions aforesaid, the
appeal is dismssed with costs.

V.P.S. Appeal di sm ssed.
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