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The subject matter of challenge in this appeal is an
order passed by the Chief Justice of the Al ahabad H gh Court
transferring wit petition No.1678(S/ B) of 1998 (Dr. Manju
Verma Vs. State of /U P. and others) from the Lucknow Bench
of the H gh Court to Allahabad for hearing.

The respondent has raised a prelimnary objection that
the appeal was not nmaintai nabl e under Article 136 of the
Constitution. According to the respondent, the inpugned
order was not an "order" passed by a "Court" or a "Tribunal"
within the neaning of Article 136, but was an order passed
under paragraph 14 of the United Provinces Hi gh Courts
(Amal gamati on) Order 1948 on the administrative side.. It is
al so submitted that the appropriate renmedy of the appell ant
was under Article 226 of the Constitution. The Respondent
has relied upon the decisions of this Court in Konkan Rail way
Corporation Ltd and Anr. Vs. Rani Construction Pvt. Ltd.

2002 (2) SCC 388, Rajasthan Hi gh Court Advocate’'s

Associ ation Vs. Union of India 2001(2) SCC 294 and State

of Rajasthan Vs. Prakash Chand 1998 (1) SCC 1, to

contend that the nature of the power conferred and exercised
by the Chief Justice under paragraph 14 of the 1948 order
was purely adm nistrative.

The appel | ant has submitted that since the territoria
jurisdictions of the Hi gh Court Benches at Lucknow and
Al l ahabad are rigidly divided, the power exercised by the Chief
Justice under paragraph 14 of the 1948 Order was sinilar to
the powers conferred under Section 24 of the Code of G vi
Procedure and Article 139-A of the Constitution. It is submtted
that the transfer of the case fromone territorial jurisdiction to
another territorial jurisdiction has always been considered to
be judicial in nature and the functionary exercising such
power, a Court or a Tribunal. It is subnmitted that a litigant as
the domnus litis cannot be deprived of the right to choose a
forum wi t hout being heard. According to the appellant, there
was a |lis between the appellant and the respondent as to
whet her the wit petition should be transferred or not. The
Chi ef Justice in deciding such a lis exercised quasi judicia
power and would be a Tribunal for the limted purposes for
deciding the transfer of a case. It is contended that the power
whi ch was being construed in the Konkan Railway case
(supra) was the power of the Chief Justice under Section
11(6) of the Arbitration and Conciliation Act 1996 which only
i nvol ved the nomination of an Arbitrator to decide a case.

Here there was already a case pending before a conpetent
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Court. Another distinction with Section 11(6) of the Arbitration
Act is that the appointnment could be questioned before the
Arbitrator, whereas under C ause 14 of the 1948 Order, the
correctness of the Chief Justice's order could not be argued
before the Court to which the case was directed to be
transferred.

Article 136 of the Constitution confers broad powers on

this Court to grant special |eave to appeal from any order
whet her an appeal lies fromsuch an order under |aw or not.
"The article itself is worded in the widest terns possible. It
vests in the Supreme Court a plenary jurisdiction in the matter
of entertaining and hearing appeals, by granting of specia

| eave agai nst any kind of judgment or order nade by a Court

or Tribunal in any cause or natter and the powers could be
exercised in spite of the specific provisions for appea
contained in the Constitution or other laws. The Constitution
for the best of reasons did not-choose to fetter or circunscribe
the powers exercisabl e under this article in any way".
According to The Engi neeri ng Mazdoor Sabha & Anr. Vs.

The Hind Cycles Ltd.

"It is clear that Art.136(1) confers very w de

powers on this Court and as such, its

provi sions have to be liberally construed. The
constitution-makers thought it necessary to

clothe this Court with'very wi de powers to dea

with all orders and adjudi cati ons nmade by

Courts and Tribunals in the territory of India in

order to ensure fair admnistration of justice in

this country. It is significant that whereas Arts.

133(1) and 134 (1) provide for appeals to this

Court agai nst judgments, decrees and fina

orders passed by the H gh Courts, no such

limtation is prescribed by Art. 136(1). Al

Courts and all Tribunals in the territory of India

except those in O.(2) are subject to the

appel l ate jurisdiction of this Court under

Art.136(1). It is also clear that whereas the

appel l ate jurisdiction of this Court under

Arts.133(1) and 134(1) can be invoked only

against final orders, no such limtation is

i nposed by Art. 136(1). |In other words, the

appel l ate jurisdiction of this Court under this

| atter provision can be exercised even agai nst

an interlocutory order or decision. Causes or

matters covered by Art.136(1) are all causes

and matters that are brought for adjudication

before Courts or Tribunals. The sweep of this

provision is thus very w de".

Thus two conditions nmust be satisfied for invoking Article
136 (1) :-

(1) The proposed appeal nust be against a

judicial or quasi judicial and not a purely

executive or administrative order and,

(2) The determi nation or order nust have been

nmade or passed by any Court or Tribunal in

the territory of India.

The deci sion in Engi neering Mazdoor Sabha noti ces

that the designation of an act as quasi judicial or as purely
executive depends on the facts and circunstances of each
case. But generally speaking if there is a contest between two
contending parties and a statutory authority is required to
adj udi cate upon the conpeting contentions then the act is a
quasi judicial one [See Indian National Congress (I) Vs.
Institute of Social Wlfare & Os (2002) 5 SCC 685].
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In Jaswant Sugar MIls Ltd. v. Lakshm Chand : 1963

Supp. 1 SCR 242 : AIR 1963 SC 677 three characteristics of
a judicial order have been indicated.

"1) It is in substance a determ nation upon

i nvestigation of a question by the application

of objective standards to facts found in the

light of pre-existing |legal rules;

2) it declares rights or inposes upon parties
obligations affecting their civil rights; and

3) that the investigation is subject to certain
procedural attributes contenplating an
opportunity of presenting its case to a party,
ascertai nnent of facts by nmeans of evidence if
a di spute be on questions of fact, and if the
di spute be on question of |aw on the
presentation of legal argunent, and a deci sion
resulting in the disposal of the matter on
findi ngs based upon those questions of |aw
and fact". (p.682)

We can now consi der whet her the i nmpugned order can
be described as quasi-judi ci al
Prior to 1948, the Hi gh Court at All ahabad and the Chi ef
Court in Qudh exercised jurisdiction over the different
territories. Historically, the territories within the jurisdiction of
the Qudh Chief Court were the 12 districts of Lucknow,
Fat ehpur, Sultanpur, Rai Bareilly, Pratapgarh, Bara Banki
Gonda, Bahraich, Solapur, Kheri, Hardoi and Unnao. By the
United Provinces Hi gh Courts (Amal gamation) 1948 O der
from26th July, 1948, the Hi gh Court in Allahabad and the
Chief Court in Qudh were anml gamated to constitute one High
Court by the nane of the H gh Court of Judicature at
Al | ahabad. Under paragraph 7 of the Order the new Hi gh
Court was vested with all such original appellate and ot her
jurisdiction, as under the lawin force i mediately before
26th July, 1948 was exercisable in respect of any part of that
Province by either of the "existing H gh Courts". The phrase
"existing H gh Courts" has been defined in paragraph 2(1) of
the Amal gamation Order to mean the High Courts referred to
in Section 219 of the CGovernnment of India Act, 1935 as the
Hi gh Court in Allahabad and the Chief Court in OQudh. C ause
14 of the 1948 Order which is required to be interpreted by us
reads: -
"The new Hi gh Court, and the judges and
division courts thereof, shall sit at Allahabad
or at such other places in the United
Provinces as the Chief Justice may, with the
approval of the Governor of the United
Pr ovi nces appoi nt:

Provi ded that unless the Governor of the

United Provinces with the concurrence of the
Chi ef Justice, otherwi se directs, such judges
of the new High Court not less than two in
nunber, as the Chief Justice, may, fromtine

to tine nominate, shall sit at Lucknow in order
to exercise in respect of cases arising in such
areas in Qudh, as the Chief Justice may

direct, the jurisdiction and power for the tine
bei ng vested in the new H gh Court:

Provided further that the Chief Justice may in
his discretion order that any case or class of
cases arising in the said areas shall be heard
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at Al |l ahabad. "

Thi s paragraph has al ready been the subject of

interpretation in Sri Nasiruddin Vs. State Transport

Appel l ate Tribunal, 1975 (2) SCC 671. This Court held that

the power of the Chief Justice to direct what areas in Qudh

are within the exclusive jurisdiction of Judges of the Lucknow
Bench nmeant that areas once determ ned would continue to

hol d good. It was further held that under the first proviso to
par agraph 14 of the 1948 Order, Lucknow was the seat in
respect of causes of action arising in the Qudh areas. It was

held that the second part of the first proviso to paragraph 14
showed that once a direction was given including certain
areas in Qudh there was no power or discretion which could
be agai n exercised to change the areas fromtinme to tinme. It
was held that if a cause of action arose wholly or in part at a
pl ace within specified Qudh areas, the Lucknow Bench woul d
have the jurisdictionand if the cause of action arose wholly
within the specified Qudh areas then the Lucknow Bench

woul d have exclusive jurisdiction in such a matter. This Court
went on to say:-

"I'f the cause of action arises in part within the

specified areas in Qudh it would be open to

the litigant who is the domnus litis to have his

forum conveniens. /Thelitigant has the right to

go to a court where part of his cause of action

arises. In such cases, it is incorrect to say

that the litigant chooses any particular court.

The choice is by reason of the jurisdiction of

the court being attracted by part of cause of

action arising within the jurisdiction of the

court. Simlarly, if the cause of action can be

said to have arisen in part within specified

areas in Qudh and part outside the specified

Qudh areas, the litigant will have the choice to

institute proceedi ngs either at Allahabad or

Lucknow. The court will find out (in each case

whet her the jurisdiction of the court is rightly

attracted by the all eged cause of action."

Wth this interpretation of clause 14, it is clear that the
Benches of Lucknow and Al |l ahabad al t hough part of one High
Court, exercise distinct and exclusive jurisdiction over
demarcated territories. The decision in Nasirudin also
makes it clear that it was open to a litigant to invoke the
jurisdiction of any one of the Benches, if part of the cause of
action had arisen within the territorial jurisdiction of both.

It would be instructive in this context to conpare the
power of transfer of litigation fromone jurisdictionto another
under Section 24 of the Code of Civil Procedure. Section 24
allows the H gh Courts or the district Courts either on the
application of any of the parties after notice and hearing or of
its own notion without such notice to inter alia transfer any
sui t/appeal or other proceedi ngs, pending in any court
subordinate to it for trial or disposal to any other court
subordinate to it and conpetent to try and di spose of the
same. Simlar power has been granted under the Letters
Patent to Chartered High Courts to w thdraw proceedi ngs
fromany Court within its jurisdiction to itself. Thus clause 13
of the Letters Patent 1865 in relation to the Cal cutta High
Court provides: -
"And we do further ordain, that the said Hi gh
Court of Judicature at Fort WIliamin Benga
shal | have power to renove, and to try and
determ ne, as a Court of extraordinary origina
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Jurisdiction, any suit being falling within the
jurisdiction of any Court, whether within or

wi t hout the Bengal Division of the Presidency

of Fort WIliam subject to its superintendence,
when the said H gh Court shall think proper to
do so, either on the agreement of the parties
to that effect, or for purposes of justice, the
reasons for so doing being recorded on the
proceedi ngs of the said H gh Court."

Again, this Court has been enmpowered under Article
139A of the Constitution to transfer proceedings from one
Hi gh Court to another, either on its own notion or on an
application nade either by the Attorney CGeneral of India or by
a party to any such case.

It may be that the orders passed under the first two
provi sions are not appealable as a matter of right, but
nonet hel ess they renmain judicial orders and suscepti bl e of
correction under Art. 136. The nere fact that the power has
been vested in the Chief Justice under paragraph 14 of the
Amal gamation Order and not- in the Court would not detract
fromthe nature of the power exercised. The power of transfer
fromone territorial jurisdiction is distinct fromthe power of the
Chief Justice to frane a roster to determne the distribution of
judicial work in the High Court. 1In the latter case it is an intra
jurisdictional as opposed to an inter jurisdictional act. [See:
State of Rajasthan v. Prakash Chand (Supra); Rajasthan
H gh Court Advocates Association v Union of India
(supra)]. It is also distinct fromthe power of the Chief Justice
or his designate to appoint an arbitrator under S.11 (6) of the
Arbitration & Conciliation Act, 1996. Under that section "\O005.
the only function of the Chief Justice or his designate under

Section 11 is to fill the gap left by a party to the arbitration
agreenment or by the two arbitrators appointed by the parties
and nom nate an arbitrator”. Wil e exercising this discretion

there is no need to serve notice on-any party and a rule
providing for notice upon the party to the arbitration
agreenment to show cause why the nomi nation of an arbitrator
as requested should not be made, is bad. The only purpose
for which a notice nmay be given would be to informa party of
such appoi ntnment or for assistance of the Chief Justice or his
designate to nom nate an arbitrator . No lis exists nor is
deci ded.

There was not hing executive in the procedure foll owed

in this case. The respondent had applied to the Chief Justice
under paragraph 14 for a transfer of the appellant’s wit
petition from Lucknow to Allahabad. The Chief Justice heard
the parties and by a detailed and reasoned order directed
such transfer. There can in the circunstances be no doubt
that the order of the Chief Justice was, if not judicial, at |east
quasi judici al

The next question is whether the Chief Justice could be

said to have acted as a "Court" or as a "Tribunal"

I n Durga Shankar Mehta Vs. Thakur Raghuraj Singh

& Ors. 1954 SCR 272 this Court decl ared: -

"\ 005 the expression "Tribunal" as used in article

136 does not nean the same thing as "Court"

but includes, within its anbit, all adjudicating

bodi es, provided they are constituted by the

State and are invested with judicial as

di stingui shed frompurely adnministrative or

executive functions. The only Courts or

Tribunal s, which are expressly exenpted from

the purview of article 136, are those which are

establ i shed by or under any law relating to the
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Armed Forces as laid down in clause (2) of
the article.

In Indian National Congress (1) Vs. Institute of Socia
Wel fare and Ors. (2002) 5 SCC 685 this Court posits:-
"Where there is alis or two contesting parties

making rival clainms and the statutory authority

under the statutory provision is required to

deci de such a dispute, in the absence of any

other attributes of a quasi-judicial authority,

such a statutory authority is quasi-judicia
authority.™

In ordering the transfer of the case under the 1948

Amal gamati on Order, the Chief Justice was determining the

pl ea of the respondent and the objection of the appellant to

the transfer of the appellant’s wit petition. He could not allow
the plea w thout hearing the affected party and w t hout
determ ni ng on objective criteria and upon investigation

whet her the case was (a) transferable and (b) should be
transferred. H's decisionwould affect the right of the
appel l ant to choose her ”forum conveniens’. He was therefore
acting as an adjudi cating body enmpowered by the Constitution

to discharge judicial functions. W would accordingly hold that
the Chief Justice while exercising jurisdiction under paragraph
14 of the 1948 Order,  acts as a judicial authority with all the
attributes of a Court and his order is therefore anenable to
correction under Article 136. The prelimnnary objection of the
respondent is therefore rejected.

Coming to the nerits -~ the appellant’s wit petition had
been filed on 12th Novenber 1998 (WP. No. 1678 of 1998) and
related to the seniority list of the Readers in Chstetrics and
Gynecology in the State Medical Colleges. The appellant
sought for pronotion fromthe date her juniors, Dr. Sandhya
Aggarwal and Dr. Gauri Ganguli, were given pronotion. Dr.

Gauri Ganguli was added as the respondent No.6 to the

appellant’s wit petition in 1999. Hearing of the wit petition was
concl uded and judgnment was reserved by a Bench of two

Judges i n Decenber 1999. Subsequently, the matter was

rel eased because of the personal enbarrassment faced by one

of the Judges who had heard the matter. It was again heard by
anot her Bench i nconcl usively because one of the Judges was
transferred. During this period, pleadings were conplete. The
matter then appeared in the list of two | earned Judges on 10th
July 2001. An application was filed for adjournment by the
respondent No. 6. The application was rejected by a reasoned
order. The order records that while the appellant’s petition had
been taken up for hearing several nonths back and argunents

had commenced, the matter had been adjourned on severa

occasi ons to accommodate the respondent No. 6 and her

counsel. It was noted that the respondent No. 6 had filed a wit
petition on 4th July 2001 in connection wth her appointnment
to the post of Reader in the Department of (bstetrics and
Gynecol ogy and obtained an interimorder w thout inpleading

the present appellant as a party. It was also noted that the
hearing of the appellant’s wit petition had been fixed with the
consent of the parties. After further discussion, the Court was
of the viewthat the application for adjournment was a device to
get the case adjourned so that the respondent No. 6 could get

an appoi ntment order issued in her favour in her wit petition
Havi ng rejected the respondent’s No. 6 application for
adjournnent, the matter was directed to be proceeded with. It
was then that the respondent No. 6 filed the application for
transfer of the appellant’s wit application from Lucknow to

Al | ahabad. VWen the appellant’s wit application was taken up
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for hearing on 25th July 2001 an order was passed by the
Division Bench to the followi ng effect:

"Suppl enentary counter affidavit on behal f of

respondent No. 6 filed today be placed on

record.

Heard | earned counsel for the petitioner
and | earned counsel for the opposite parties.

Argunments concl uded. Judgnent is
reserved. "

Six nonths later on 23rd January 2002 the Chief Justice

of the Hi gh Court all owed the respondent No.6's application
for transfer. Before considering the reasons given by the

Chi ef Justice for allow ng the transfer it is necessary to
delineate the ambit of his power under paragraph 14 of the

O der. The first proviso of paragraph 14  which confers the
power of /transfer ~on the Chief " Justice al l ows the Chief
Justice to provide that in - respect of such cases, nanely,
those which arise in areasin Qudh, shall be heard at

Al 'l ahabad. The provi so assunes first, that the case or class
of cases to be transferred by the Chief Justice from Lucknow
to Alll ahabad are those which the Lucknow Bench woul d

ot herwi se have the/ jurisdiction to entertain; and second that
the power of transfer nmust be exercised for the purpose of
having the matter heard at All ahabad. 1f the matter

has al ready been heard, then the Chief Justice would not have
power to transfer the case from Lucknow to Al'l ahabad.

One of the reasons for allowing the transfer was  that
the wit petition filed before the Lucknow Bench by
respondent No. 6 being Wit Petition No. 1945 of 2000 relating
to the same issue had been rejected by the High Court on the
ground that the Lucknow Bench had no jurisdiction to
entertain the petition and that accordingly a wit petition had
been filed by the respondent No.6 at All ahabad. There was,
according to the inpugned order, no reason to take 'a different
stand in the wit petition filed by the appell ant” when the
consequential effect of both the wit petitions was the sane.
The factual assunption underlying this reason is
incorrect. It is true that the respondent No. 6 had filed a wit
petition in 2000 before the Lucknow Bench ( W P. "No.
1945 (S/B) of 2000). It is also true that an or der had
been passed by the Lucknow Bench

hol ding that it had no jurisdiction to entertain the wit petition
and that the wit petition should have been filed at Allahabad.
What has been overl ooked is that the respondent No. 6 has
chal | enged this order by way of civil revision and the civi
revision petition is still pending. |ndependent of this, a second
wit petition (WP. No. 23879 of 2001) was filed by respondent

No. 6 in the High Court in Allahabad in 2001. This wit petition
pertains to the issuance of an appointment order to the

respondent No. 6 as a Reader as noted by us earlier

The | egal basis of this reason for transfer of the

appellant’s wit petition is also erroneous. It needs to be
enphasi zed that the power under paragraph 14 envi sages
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transfer of a case or class of cases where the Lucknow Bench

ot herwi se has jurisdiction to decide the natter. \Wether the
Lucknow Bench had/ had no jurisdiction was not only an issue

to be decided judicially in the appellant’s wit petition but also
an issue which would, if answered in the negative, cut at the
root of the Chief Justice’ s power under paragraph 14 of the
Order since paragraph 14 confers the power in the Chief

Justice to transfer cases only in respect of any case or class
of cases otherwise within the jurisdiction of the Lucknow
Bench to All ahabad.

The second reason for transfer was that the appellant

and the respondent No.6, as well the U P. Public Service

Comm ssion were at Allahabad. But the State CGovernnent

whi ch issued the inpugned order and agai nst which the

mandanus was prayed for by the appellant is in Lucknow. In
the circunstances, the nere fact that the respondent No. 6

and the appellant were both in Allahabad shoul d not have

wei ghed wiith the Chief Justice iin depriving the appel |l ant of
her right ‘as domnus litis.

The third and final reason which persuaded the Chief

Justice to order the transfer is equally insupportable. The
reason was that the hearing of the appellant’s petition was not
concluded. This reason is contrary to the express | anguage of
the order of the Division Bench dated 25th July 2001. Merely
because an applicati on‘was nade by the respondent No. 6 for
recalling the order /before the Lucknow Bench, did not nean
that the order dated 25th July 2001 ceased to operate.

W therefore set aside the order of the Learned Chief

Justice directing transfer of the appellant’s wit petition and
| eave the matter to the Lucknow Bench which heard the

matter to proceed with it in such manner as it may think fit.
The appeal is accordingly allowed wi thout any order as

to costs.




