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Thirty-five accused including the appellant herein
were charged for of fences punishabl e under Sections 302,
147, 149 and 304 I PC for having conmitted the nurder of
one Krishnaiah on 28.7.1988 at about 7 a.m near the Ram
Mandir (Tenple) at Pal achuru village. The |l earned Sessions
Judge, Nellore D vision, Nellore, by his judgnent dated
18.5.1999 acquitted all the accused persons of the charges
franmed agai nst them hol ding that the prosecution had fail ed
to establish its case. In appeal the H gh Court of Judicature
Andhra Pradesh at Hyderabad by the inpugned judgnent
cane to the conclusion that A-1 (since deceased) and A-2
(the appell ant herein) were responsi ble for causing the death
of deceased. The Hi gh Court al so held that A3 was
responsi ble for causing injuries to PW1. Since by then A-1
had di ed, the proceedi ngs against hi mhad abated, therefore,
the Hi gh Court convicted A-2 for an-offence punishable
under Section 302 sinpliciter and sentenced himto undergo
i mprisonnent for life while A-3 was convicted by the Hi gh
Court for an offence puni shabl e under Section 324 | PC/ the
said A-3 has not challenged his conviction and sentence, so
the present appeal before us is confined to A-2 only.

Brief facts necessary for the disposal of this appeal are
as follows :
It is stated that there were two sub-castes of Harijans
residing in Palachuru village, who had certain disputes inter
se between them One such group consisting of 35 accused
was led by A-1 allegedly attacked the deceased on
28.7.1988 at about 7 a.m near the Ram Mandir in/ the said
village. In the said attack, the deceased Krishnai ah was
seriously injured while PW1 was al so injured. The incident
in question was noticed by PW. 1, 3, 4 and 7. Wile
PW.5, 6 and 11 allegedly arrived at the scene soon after the
attack. The information in regard to this attack was received
by the Mandal Revenue O ficer, PW14 who conveyed the
said information to PW21, the Sub-Inspector of Police,
Pal achuru, who imredi ately visited the scene of the
i ncident and shifted the injured to the hospital at Gudur. In
view of the fact that the deceased was seriously injured he
was shifted to Madras Medi cal Coll ege Hospital at Madras.
PW1 also arranged to record the statenment of the said
deceased in the hospital which is marked as Ex. P-21. It is
stated that said Krishnaiah died on 3.8.1988, hence, Ext.P-
21 was treated as a dying declaration. After conpletion of
i nvestigation, PW21 filed a charge sheet agai nst 35
accused persons including the appellant herein. The tria
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court, as stated above, acquitted all the accused persons but
on appeal preferred by the State the Hi gh Court has
convicted the appellant herein for an offence punishabl e
under Section 302 | PC.

Ms. K. Sarda Devi, |earned counsel appearing on
behal f of the appellant contended that the Hi gh Court
seriously erred in reversing the well-considered judgnent of
acquittal of the trial court. She subrmitted that froma perusa
of the judgnent of the H gh Court it can be seen that the
Hi gh Court has not properly discussed the findings of the
| ear ned Sessions Judge nor has it given any acceptable
reason for disagreeing with the findings of the trial court.
She al so contended that a perusal of the evidence of eye-
wi t nesses clearly showsthat the said evidence cannot be
relied on for basing a conviction as held by the trial court.
Ms. T. Anam ka, | earned counsel  appearing for the
State of Andhra Pradesh supported the judgment of the
H gh Court by contending that the evidence |led by the
prosecuti'on-was consistent, and PW1 being an injured eye-
wi t ness, his evidence cannot be di scarded. She al so
submitted that the evidence of PW1 is fully corroborated
by the other evidenceled by the prosecution, hence, there is
no reason for this Court to interfere with the well
consi dered judgnent of the Hi gh Court.

It is a well-settled principle i'n |aw that though the first
appel l ate court like the H gh Court in this case sits as a
court of appeal on facts al so whil e considering an appea
fromthe judgnent of the trial court and in that process it
can re-appreci ate the evidence on record to arrive at a just
conclusion, this Court in nore than one case has held that
while so re-appreciating the evidence, the appellate court
shoul d first analyse the findings of the trial court and then
for valid reasons to be recorded the appellate court can
reverse such finding of the trial court. The said deci sions
al so hold that the appellate court while sitting as a court of
appeal should not substitute the finding of the trial court
nerely because another viewis possible to be taken on'the
same sets of facts. (See : Rajendra Prasad vs. State of Bihar
(1977 2 SCC 205), Harisingh M Vasava vs. State of Cujarat
(2002 3 SCC 476) and Joseph vs. State of Kerala (2003 1
SCC 465) .

Bearing in mnd the above principles in law, we w |l
now consi der whether the High Court is justified inthis
case in interfering with the finding of the trial court which
had acquitted all the accused persons. A perusal of the
judgrment of the High Court shows that it had di scussed the
evidence | ed by the prosecution in a very casual | manner
For exanple, in regard to the evidence of PW1, this is what
the H gh Court observed

"As far as the attack on PWM is
concerned, the deceased while giving
the first information Ex. P21 gave the
details of the offence. PW hinself
attributed specific overt acts agai nst
A3, A4, A6, A7 and A8 and whereas
PWLO has also attributed overt acts of
attacking PW to A2 and A3. It is
supported by the nedical evidence.

But the injuries were sinple in nature
and therefore they are ignored."

W do not find fromthe above observation of the
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Hi gh Court that it has taken into consideration the various
om ssions and contradictions found in the evidence of PW
1

Havi ng perused the evidence of PW1 in its entirety as
al so the nedical evidence, we are not in a position to agree
with the Hgh Court in regard to the acceptability of the
evidence of PW1. First of all, it should be noticed that in
the above extracted portion of the judgnent, the Hi gh Court
has observed that the evidence of PW1 is supported by the
medi cal evidence but when we perused the evidence of the
doctor, PW16 as also the injury nenp and post nortem
report, we notice there is a direct conflict between the
evi dence of PW1 and the nedical evidence. Wiile PW1 in
his evidence before the court stated that the appellant
pi erced the forehead of the deceased Krishnai ah once. The
medi cal report shows that the injury caused to the forehead
of the deceased was by the use of a blunt weapon and that
too by repeated bl ows. Therefore, the H gh Court was
totally wong-in comng to the conclusion that the nedica
evi dence ‘supported the oral evidence of PW1. That apart,
the High Court failed to notice certain other materia
oni ssions and contradi ctions in the evidence of PW1. First
of all it should be noted that PW1 on his own adnission is
a person who has paral ysed legs for the last 20 years and
was unable to nmove /on his own. It is his case that when he
heard sone "gal ata" he went fromhis house to the place of
i nci dent whi ch was about nore than one furlong away from
his house. He did not state in his evidence who actually
hel ped himto go to the said place of incident. In the cross-
exam nation this witness has admtted that he had stated
before the police that due to old age he could not identify al
the culprits. He has also admitted in the cross exam nation
that when his statenment under Section 161 was recorded he
did not state before the police that the appellant herein had
attacked him but in his oral evidence before the court he
has made i nprovenent in his evidence, while identifying
all the accused persons as also while stating the appellant
herein also attacked him At this stage it is also'relevant to
nmention that in Ex.P-21 the dying declaration of the
deceased presence of none of these witnesses including that
of PW1 is mentioned. The only person who is stated to be
a witness to the incident as per the dying declaration Ext.P-
21 is PW12 who has not spoken anything about the attack
by the appellant herein either on the deceased or on PW1.
It is on consideration of all these facts and also taking into
consi deration the conflict between the evidence of PW1
and nedical evidence the trial court rejected the evidence of
PW1. In our opinion, the H gh Court has not taken into
consi deration these inportant facts while accepting the
evidence of PW1. W are aware of the fact that PW1l is an
injured witness and nornally the presence of such a witness
at the tinme of incident can be inferred if the injuries are
suffered in the course of same incident. But in the instant
case, we are unable to place any reliance on the evidence of
PW 1 because on his own admission in the cross-
exam nati on because of poor eye sight he was not able to
identify all the accused persons. That apart it has cone in
the evidence that so far as this witness is concerned he was
actually attacked not at the place of occurrence, nanely the
Ram Mandir where the deceased was attacked, but in front
of the house of one Yellanpali Peda Pol aiah which is at a
consi derabl e di stance fromthe Ram Mandir where the
deceased was attacked. Taking into consideration these
facts, we are of the opinion that the trial court was justified
in rejecting the evidence of PW1.
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The prosecution has then relied on the evidence of
PW3 and PW7 to establish the fact that it is the appellant
herein who pierced the forehead of the deceased with a
spear. W have already noticed the fact that the injury
attributed to this appellant to the forehead of the deceased
could not have been caused by a sharp edged or pointed
weapon |like spear and it is on that basis anpbng other facts
we have rejected the evidence of PW1. For the very sane
reason, we think it is not safe to place reliance on the
evi dence of these two alleged eye w tnesses. The evidence
of PW4, as a matter of fact, does not support the
prosecution at all because according to himit is A-3 and not
A-2 who pierced the head of the deceased with a spear. So
far as other witnesses exam ned by the prosecution are
concerned, nanely, PW. 5, 6, 10 and 11, they are al
wi t nesses who arrived at the place of incident after the
attack was over, therefore, their evidence will not support
the prosecution case any further. Only other alleged eye-
wi tness PW2 has not supported the prosecution case.

From the above discussi on of ‘the evidence |led by the
prosecution in the case - in hand, we are satisfied that the
Hi gh Court fell into an error in reversing the judgnent of
the trial court. Therefore, this appeal succeeds and the same
is allowed. The judgnent of the H gh Court is set aside, the
convi ction and sentence inposed on the appellant are set
asi de. The appellant shall be set at liberty forthwith, if not
required in any other case.




