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ACT:

Bonbay Relief Undertakings (Special Provisions) Act,
1958, ss. 3 and 4 - ‘Declaring an industrial undertaking as a
"relief undertaking" - Wiether grant of loan under the Act
is a condition precedent - Wiether s. 3 s controlled by the
Preanble to the Act.

HEADNOTE:

The appellant, a private |imted conpany, carrying on
busi ness in a backward area of the State, had enpl oyed about
200 workmen. It had borrowed about Rs.52.30 |akhs fromthe
State Industrial and Investnent- Corporation of Maharashtra
Limted (SICOM. It ran into financial difficulties as a
result of which winding up proceedings were comrenced
against it by a creditor, respondent No.1l in the year 1982.
Taking into consideration the financial position of the
appel | ant - conpany and the consequences that were lLikely to
ensue if the industry was to be closed, the State issued a
notification under section 3 and sub-clause (iv) of clause
(a) of sub-section (1) of section 4 of the Bonbay Reli ef
Undert aki ngs (Special Provisions) Act, 1958 declaring it as
a relief undertaking and directing that any _right,
privilege, obligation or liability accrued or incurred by
the appell ant-conpany (except those mentioned in the
Notification) before it was declared a relief undertaking
and any renedy for the enforcenent thereof becane suspended
and all proceedings relative thereto pending before any
court, tribunal, officer or authority cane to be stayed
automatically. Consequently, the Conpany Judge of the Hi gh
Court stayed the proceedings in the winding up petition. The
Di vi sion Bench al so confirned the order of the Conpany Judge
in appeal. The State Government also issued subsequent
notifications on My 9, 1984, May 10, 1985 and Novenber 8,
1985 for the same purpose and pursuant to the resol ution of
SI COM dated February 17, 1984 another [|oan of Rs.15 |akhs
was advanced to the appel | ant - conpany by the State
CGovernment t hrough SI COM
842

Respondent No.1 then filed a wit petition in July 1984
in the H gh Court challenging the aforesaid Notifications.
The learned Single Judge allowed the wit petition and
guashed the Notifications on the ground that in order to
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i nvoke the powers under section 3(1) of the Act, the
condition precedent was that the State Governnent nust have
provi ded under the Act, |oan guarantee and other financia
assistance to the wundertaking as a nmeasure preventing
unenpl oynent relief as per the Preanble of the Act and since
it had not been established that Rs.52.30 |akhs had been
lent by SICOMunder the Act as a neasure of preventing
unenpl oynent or enploynent relief, the Notification dated
Novenber 10, 1983 was wultra vires the Act and that the
advance of Rs.15 | akhs by the State Government before May 9,
1984 did not cure the defect. The appell ant-conpany filed an
appeal against the order of the |earned Single Judge and the
sanme was di sm ssed by the Division Bench in |imne.

Al'l owi ng the appeal
N

HELD: 1. The decision of the H gh Court that unless
loan is advanced by the State Governnent under the Act no
decl aration can be nade under section 3 of the Act is wholly
erroneous. It ~is not warranted by the provisions of the
statute. The <case is remanded to the High Court to consider
the other contentions of the parties. [854 A, 853 H|

2. The whole object of the Act is to subserve the
public interest and in particular to prevent unenpl oynment or
to grant unenploynent relief. Section 3 of the Act which is
a self-contained one refers to the industrial undertakings
in respect of which a declaration nay be nmade under it. It
is not controlled by the Preanble tothe Act. An industria
undert aki ng which ‘may be declared as a relief undertaking
under sec. 3 may be of two kinds. It may be an industria
undertaking started, acquired or otherw se taken over by the
State Governnent and carried on or proposed to be carried on
by the State Governnent or under its authority. It nmay al so
be an industrial undertaking to which any loan, guarantee or
ot her financial assistance has been provided by the State
CGovernment. There should be a declaration that an industria
undert aki ng of either kind should be conducted to serve as a
nmeasure of preventing unenploynent or an unenploynent
relief.
843
Then such an undertaking wll be deemed to be a relief
undert aki ng for the purposes of the Act. The consequences of
such declaration are contained in section 4 of the Act, one
of them being that the State Governnent gets the power to
direct that notw t hst andi ng any | aw, usage, custom
contract, instrument, decree, order, award, ~submission
settlenent, standing order or other provision whatsoever any
right, privilege, obligation or liability accrued or
incurred before the wundertaking was declared as relief
undertaki ng and any renedy for the enforcenent thereof shal
be suspended and all proceedings relative thereto pending
before any court, tribunal, officer or authority shall be
stayed. A notification issued under sub-section (1) of
section 3 is renewable by like notification from time to
time for further periods not exceeding twelve nonths at a
time, so however that all the periods the aggregate do not
exceed fifteen years. [851 F-H 852 A-D

3. Adistinction has been made in the Act between cases
falling under sub-clause (ii) of clause (a) of sub-section
(1) of section 4 of the Act and cases falling under sub-
clause (iv) of clause (a) of sub-section (1) of section 4 of
the Act. Sub-clause (ii) of section 4(1)(a) of the Act
refers to the agreenents, settlenents, awards, standing
orders nade under the several |abour |aws nmentioned under
the Schedule to the Act and states that agreenments etc.
which may be applicable to a relief undertaking before it
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was acquired or taken over by the State Governnent or before
any loan, guarantee or other financial assistance was
provided to it by or wth the approval of the State
CGovernment for being run as a relief undertaking may be
suspended in operation or shall, if so directed by the State
CGovernment be applied with such nodifications as nmay be
specified in the notification issued for the said purpose.
In this case the Act seens to resolve a likely value-
conflict between |oans given for running the industry as a
relief undertaking and the rights of workmen wunder the
agreements, awards etc. under the Ilabour laws in the
Schedul e. This sub-clause does not have anything to do with
sub-clause (iv) of section 4(1)(a) under which the case of a
creditor like respondent No.1 falls. Another distinction
which may be noticed is the difference between the | anguage
in sub-clause (ii) of section 4(1)(a) and in section 3. The
former contains these words 'before any |oan, guarantee or
ot her financial assistance was provided to it by or with the
844
approval ‘of - the State Governnent for being run as a relief
undertaking’ (enphasis added). In section 3, the words are
"or to which any loan, guarantee, or other financia
assi stance has been provided by the State Governnent shal
with effect from...... be conducted to serve as a neasure
or of unemploynent relief." (enphasis added). The only
precondition for the exercise of the power under section 3
is that |oan nust. have been advanced prior to the date of
notification and it nmust still be outstanding on that day.
This is what leaps to the eyes effortlessly on the nere
opening of the eyes. . On the other hand, section 3 does not
say expressly or by inplication "a loan etc. is given for
being run as a relief undertaking under this Act." [852 H
853 A- g

In the instant case, the State of Mharashtra had
provi ded through SICOM which is virtually an agent of the
State Rs. 52.30 | akhs by way of an advance to the appellant-
conpany before the first notification was issued, and at any
rate before the second notification was issued the  State
Governnment itself had advanced Rs. 15 |lakhs in-addition to
what SICOM had advanced earlier. Hence the industry of the
appel | ant - conpany was one to which any |oan, guarantee or
ot her financial assistance had been provided in the State
Government. There 1is no provision in the Act requiring that
any such | oan shoul d be granted under it before a
declaration may be made under section 3(1) thereof. [852 E-

€

JUDGVMVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 932 of
1986.
Fromthe Judgment and Order dated 21.1.1986 of the
Bonbay Hi gh Court in Appeal No. 28 of 1986.
Dr. Y.S. Chitale and Mukul Mudgal for the Appellant.
K. Raj endra Choudhary for the Respondents.
The Judgnent of the Court was delivered by
VENKATARAM AH, J. At the conclusion of the hearing of
the above appeal on March 10, 1986 we passed the foll ow ng
order in the above appeal and the connected special |eave
petition:
845
"Special |leave granted. W do not agree with the
view of the Hgh Court that the |loan in question
shoul d have been advanced under the Act in order
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to attract the provisions of sections 3 and 4 of
t he Bonbay Rel i ef Undert aki ngs ( Speci a
Provi si ons) Act, 1958. The judgnent of the |earned
Si ngl e Judge and of the Division Bench of the Hi gh
Court are set aside and the case is remanded to
the | earned Singl e Judge to consi der the
submi ssions to be made on other points involved in
this case. It is open to the Union which has filed
Speci al Leave Petition No. 3428 of 1986 to apply
to the High Court for being inpleaded and the High
Court on such application being made will consider
it in accordance with | aw. The appeal and Specia
Leave Petition 'No. 3428 of 1986 are disposed of
accordingly. There is no order as to costs.
Reasons fol | ow. "

We are quite unhappy with the order of the Bombay Hi gh
Court against which this appeal is filed. The grounds urged
in support of the wit petition were fallacious, the reasons
given by 'thelearned Single Judge for allowing it were
faulty and ~the order of dismssal of the appeal in |limne
passed by the Division Bench exhibits indifference. Courts
are expected to show nore concern and to give greater
attention before quashing a statutory instrunent mnade or
i ssued under a beneficent |legislation intended to prevent
| arge scale unenmploynent and msery than what is shown by
the Hi gh Court in this case.

The facts of the case are these. The appellant herein
is a private limted conpany and has been carrying on
business in the State of Maharashtra. It ran into financia
difficulties as a result of which w nding-up proceedings
were comenced against it. Ms. Dhariwal Bottle Trading Co.
respondent No.1 herein, which is a partnership firmfiled
Conpany Petition No. 119 of 1982 as a creditor for w nding-
up of the appellant company. The appellant conpany was
carrying on business in a backward -area of the State of
Maharashtra. It had enployed  about” 200 workmen who were
likely to be thrown out of enploynent. The appell ant conpany
had al so borrowed about
846
Rs.52,30,000 from the State Industrial —and |nvestnent
Cor poration of Maharashtra Ltd. (stcoM. Taking into
consi deration the financial position of the appellant
conpany, and the consequences that were likely to ensue if
the industry which was being run by it was to be closed, the
CGovernment of Maharashtra took action under the Bonbay
Rel i ef Under t aki ngs ( Speci al Pr ovi si ons) Act, 1958
(hereinafter referred to as "the Act’) by declaring it as a
relief undertaking with effect from Novenmber 10, 1983 by its
notification i ssued on Novenber 10, 1983 under section 3 and
sub-clause (iv) of clause (a) of sub-section (1) of section
4 of the Act. The notification reads thus:

" NOTI FI CATI ON

I ndustri es, Ener gy and Labour

Department, Mantral aya, Bonbay 400032,

Dated the 10th day of Novenber, 1983.
No BRU 1083/(9602)/IND-10. 1In exercise of the
powers conferred by section 3 and sub-clause (iv)
of clause (a) of sub-section (1) of section 4 of
t he Bonbay Rel i ef Under t aki ngs ( Speci a
Provisions) Act, 1958 (Bom XCVI of 1958), the
Gover nment of Maharashtra, hereby-
(a) declares that the industrial undertaking
called "Ms. Doburg Lager Breweries (P) Ltd.,
Bonbay" (hereinafter referred to as "the said
relief undertaking") to which State Industrial and
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847

I nvest ment  Cor poration Maharashtra Ltd., has
provided a loan of Rs. 52.30 |akhs, shall for a
period of 6 months commencing from 10th day of
Novenber, 1983 be conducted to serve as a measure
of unenpl oyrment relief; and

(b) directs that in relation to the said relief
undertaking and in respect of the said period for
which the said relief wundertaking continues as
such, any ri ght, privil ege, obl i gation or
[iability (excepting t he obl i gati ons or
liabilities incurred in favour of workmen of the
said relief wundertaking or in favour of the
industrial units which are

regi stered as~ small scale industrial units wth
the Directorate of Industries of the Government of
Mahar ashtra, the Maharashtra State Electricity

Board, the State Industrial and I nvest ment
Cor por ation of Mahar ashtra Limted, the
Maharashtra State Financial Corporation, Bank of
Maharashtra, Vi'j aya Bank, Bank of I ndi a,

I ndustrial Devel opment Bank of India, Industria
Fi nance Corporation of India and Industrial Credit
and I nvestnent ~ Corporation of " India and the dues
of the Enpl oyees’ State |Insurance Corporation, and
any liability incurred under the Bonbay Sal es Tax
Act, 1959 (Bom LI of 1959), the Maharashtra State
Tax on Pr of essi ons, Tr ades, Cal ling and
Enmpl oyment's ‘Act, 1975 (Mah. XVI of 1975), and the
Enpl oyees’  Provi dent Fund and M scel | aneous
Provision Act, 1952 (19 of 1952), —accrued or
i ncurred before the 10th day of Novenber 1983 and
any remedy for the enforcement thereof ‘shall be
suspended and all proceedings relative thereto
pendi ng before any Court, tribunal, officer or
authority shall be stayed.

or der and in t he nanme of the Governor of

Mahar ashtr a

P.L. Sawai, Desk Oficer, Industries,
Energy & Labour Departnment”

The above notification was to be effective for a period

of six nonths at the first instance.

Section 3 and the relevant part of section 4 of the Act

read as follows :

848

"3.(i) If at any tinme it appears to the State
Covernment necessary to do SO0, t he State
CGovernment may, by notification in the Oficial
Gazette, declare that an industrial | undertaking
specified in the notification, whether started,
acquired or otherwi se taken over by the /State
CGovernment, and carried on or proposed to be
carried on by itself or under its authority, or to
whi ch any | oan,

guarantee or other financial assistance has been
provided by the State Government shall, with
effect from the date specified for the purpose in
the notification be conducted to serve as a
nmeasur e of preventing unenpl oynent or of
unempl oyment relief and the wundertaking shal
accordingly be deemed to be a relief undertaking
for the purposes of the Act.

(2) A notification under sub-section (1) shal
have effect for such period not exceeding twelve
nmonths as may be specified in the notification
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but it shall be renewable by 1like notifications
from tine to tine for further periods not
exceedi ng twelve nonths at a tine, so however that
all the periods in the aggregate do not exceed
fifteen years.

4.(1) Notwithstanding any |aw, usage, custom
contract, instrument, decree, or der, awar d,
subm ssion, settlenment, standing order or other
provi si ons whatsoever, the State Governnent may,
by notification in the Oficial CGazette, direct
that -

(a) in relation to any relief undertaking and in
respect of the period for which the relief
undertaki ng continues as such wunder sub-section
(2) of section 3 -

(iv) any-right, privilege, obligation or liability
accrued or -incurred before the undertaking was
declared a relief undertaking and any renedy for
the enforcenent thereof shall be suspended and al
proceedi ngs relative thereto pending before any
court, tribunal, officer or authority shall be
st ayed;

The effect of the above nentioned notification dated
Noverber 10, 1983 was that any right, privilege, obligation
or liability accrued or incurred by the appellant conpany
(except those nentioned therein) before it was declared a
relief wundertaking and any remedy for the  enforcenent

thereof becane suspended and- all proceedings relative
thereto pendi ng before
849

any Court, tribunal, officer or authority came to be stayed
automatical ly. Consequently the proceedings in the w nding-
up petition (Conpany Petition No. 119 of 1982) filed by the
I st respondent against the appellant company were also
stayed by the Conpany Judge of the Hi gh Court. Against his
order an appeal was filed before the Division Bench and that
appeal was disnissed. The order of stay thus becane fi nal

Having failed in its attenpt to get the order of stay
vacated, the respondent No. 1 apparently in order to coerce
the appellant filed a wit petition, being Wit Petition No.
1552 of 1984 out of which this appeal arises on the file of
the Bonbay High Court <challenging the notification issued
under sections 3 and 4 of the Act- and  subsequent
notifications which had been issued fromtime to time on May
9, 1984, May 10, 1985 and Novenber 8, 1986 for the same
purpose. It may be stated here that even today the |ast of
the notifications that is the one issued on Novenber 8, 1985
under those provisions is in force. It should also be stated
here that pursuant to the resol ution of SICOM dated February
17, 1984, another |oan of Rs. 15,00,000 was advanced to the
appel l ant company by the State Government through SICOM The
notification dated May 9, 1984 recites that Rs. 15,00, 000 had
been so advanced. It says that the State Governnment had
provided the said |oan under a package schene of incentives
through SICOM and the said recital is repeated in each of
t he subsequent notifications. Everyone of them contains a
declaration in terms of section 3 and a direction under
section 4(1)(a)(iv) of the Act as stated above. Each one of
themcan stand by itself though they refer to the fact that
the undertaking is having the protection with effect from
Novenber 10, 1983, that is from the date of the first
notification, as that date becomes rel evant for purposes of
conputing the aggregate period under section 3(2) of the
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Act .

The Wit Petition was allowed by the learned Single
Judge with costs and the notifications were quashed. An
appeal filed by the appellant conmpany against the order of
the | earned Single Judge was disnissed by the Division Bench
inlimne. The order of the Division Bench ran as foll ows:

"Heard both sides. Stay to continue for four
weeks. Dismssed. "
850

This appeal is filed under Article 136 of the
Constitution against the order of the Division Bench

The writ petition was filed in July 1984 after the
State Governnent had issued the notification dated May 9,
1984 containing the statenent that the State Governnent had
advanced an additional loan of Rs.15,00,000 to the appellant
conpany. The contention urged on behalf of the respondent
No.1l (the petitioner inthe wit petition) nay be stated in
t he | anguage of the | earned Single Judge hinself, thus :

"5. Shri Cooper, |earned counsel appearing for the
petitioners while attacking the notification dated

Noverber 10, 1983 being illegal and contrary to
section 3 of the Act urged that the said
Notification does not fulfil t he condition

precedent ‘prescri bed under section 3 of the Act
viz. 'giving a financial assistance to a sick unit
like the respondent No.2 herein under the Act
bef ore issuing such notification. According to the
| ear ned counsel bef ore i ssuance of t he
notification under section 3(1) of the Act the
Government nust have given under-that  provision
any | oan, guarantee or other financial assistance.
He further submitted that no financial assistance
and/ or loan and/or guarantee has been provi ded by
the State CGovernnent under the Act before issuing
the notification dated November 10, 1983, and,
therefore, the inmpugned Notification is contrary
to section 3(1) of the Act."
(enphasi s added)
Having set out the contention of the respondent No.1
the learned Single Judge assuned for - purposes of the case
that SICOM was 'the State’ within the neaning of Article 12
of the Constitution. Then he proceeded to observe that
Rs. 52. 30 | akhs had been advanced by SI COM as | oan not "under
this Act", but it was only an ordinary conmercia
transaction. Then he held that in order to invoke the powers
under section 3(1) of the Act, the condition precedent was
that the State Government rnust have provi ded under the Act
| oan, guarantee and other financial assistance to the
undertaking as a neasure preventing unenploynment relief as
per the Preanble of the Act and since it had not/  been
established that Rs.52.30 | akhs had been
851
lent by SICOMunder the Act as a nmeasure of preventing
unenpl oynent or unenpl oynment relief, the notification dated
Novenber 10, 1983 was wultra vires the Act. He further held
that the advance of Rs.15,00,000 by the State Governnent
before May 9, 1984 did not cure the defect. He was of the
opi ni on that the subsequent notifications having been issued
in continuation of the first notification were equally
ineffective. The petition thus canme to be allowed and the
appel | ant conpany |lost the protection granted to it by the
Act. Since the Division Bench has not given any reasons for
its order we need not refer to it in greater detail
The Act contains just four sections in addition to its
long-title and the Preanble. The Preanbl e reads :
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"WHEREAS it is expedient to nmke tenporary

provision for industrial relations and other
nmatters to enable the State Governnent to conduct,
or to provi de | oan, guarantee or financia
assistance for the conduct of, certain industria
undert aki ngs as a nmeasur e of preventing
unenpl oyment or of unenploynment relief; 1t is

hereby enacted in the N nth Year of the Republic
of India as follows ;-"

Section 1 of the Act sets out the short title of the
Act and the extent of its application. Section 2 of the Act
defines ’industry’ and ‘'relief undert aki ng’ . "Rel i ef
undertaking’ neans an industrial undertaking in respect of
whi ch a declaration under section 3 is in force. Section 3
of the Act and the material part of section 4 have al ready
been set out above. Section 3 which is a self-contained one
refers to the industrial undertakings in respect of which a
decl aration may ~be made wunder it. It is not controlled by
the Preanble to the Act. An industrial undertaking which may
be declared as a relief undertaking under section 3 nmay be
of two kinds.~ 1t may be an industrial undertaking started,
acquired or otherw se taken over by the State Government and
carried on or proposed to be carried on by the State
CGovernment or under its authority. It. may also be an
i ndustrial undertaking'to which any |oan, guarantee or other
financial assistance has been provided by the State
Government. There should be a declaration that an industria

undert aki ng of either kind should be

852
conducted to serve as a measure of preventing unenpl oynent
or an unenploynent relief. Then such an undertaking wll be

deened to be a relief undertaking for the purposes of the
Act. The consequences of such declaration are contained in
section 4 of the Act one of them being that the  State
Governnment gets the power to direct that notw thstandi ng any
| aw, usage, custom contract, instrunment, decree, order
award, subm ssion, settlenent, (standing order or other
provi si on what soever any right, " privilege, obligation, or
liability accrued or incurred before the undertaking was
declared as relief wundertaking and -any renedy for the
enforcenent thereof shall be suspended and all proceedi ngs
rel ative thereto pending before any court, tribunal, officer
or authority shall be stayed. A notification issued under
sub-section (1) of section 3 is renewabl e by I|ike
notification from tine to time for further periods not
exceeding twelve nonths at a tine, so however that all the
periods the aggregate do not exceed fifteen years. It is
seen that the whole object of the Act is to subserve the
public interest and in particular to prevent unenpl oynent or
to grant unenpl oynment relief.

In the instant case the State of Mharashtra had
provided through SICOMwhich is virtually an agent of the
State Rs.52.30 |akhs by way of an advance to the appell ant
conpany before the first notification was issued and at any
rate before the second notification was issued the State
Governnent itself had advanced Rs. 15,00,000 in addition to
what SICOM had advanced earlier. Hence the industry of the
appel | ant conpany was one to which any |oan, guarantee or
ot her financial assistance had been provided by the State
Government. It is not clear how the Hi gh Court canme to the
conclusion that such |loan should have been granted "under"
the Act. There is no provision in the Act requiring that any
such loan should be granted under it before a declaration
may be made under section 3(1) thereof. If any such loan is
granted by the State CGovernment to an industrial undertaking
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or guarantee or other financial assistance is given then it
may be declared as a relief undertaking. The concl usi on of
the High Court is not, therefore, warranted by the
provi sions of the statute.

It may al so be noticed that a distinction has been made
inthe Act between cases falling under sub-clause (ii) of
clause (a) of sub-section (1) of section 4 of the Act and
853
cases falling wunder sub-caluse (iv) of clause (a) of sub-
section (1) of section 4 of the Act. Sub-clause (ii) of
section 4(1)(a) of the Act refers to the agreenents,
settlenents, awards, standing orders made under the severa
| abour |aws nmentioned under the Schedule to the Act and
states that agreenents etc. which nmay be applicable to a
relief undertaking before it was acquired or taken over by
the State Government or before any |oan, guarantee or other
financial assistance was provided to it by or wth the
approval of the State CGovernnent for being run as a relief
undert aki ng may be suspended in operation or shall, if so
directed by the State Governnment be applied with such
nodi fi cations-as may be specified in'the notification issued
for the said purpose. I'n this case the Act seens to resolve
a likely value conflict between | oans given for running the
industry as a relief undertaking and the rights of workmen
under the agreements, awards etc. under the |abour laws in
the Schedule. This sub-clause does not have anything to do
wi th sub-clause (iv) of section 4(1)(a) under which the case
of a creditor |Ilike respondent- No. 1 falls. Anot her
di stinction which nay be noticed is the difference between
the |l anguage in sub-clause (ii) of section 4(1)(a) and in
section 3. The forner contains these words 'before any | oan
guarantee or other financial assistance was provided to it
by or with the approval of the State Governnent for being
run as a relief undertaking’ (enphasis added). In section 3
we have these words "or to which any |oan, guarantee, or
ot her financial assistance has been provided by the State
Governnent shall with effect from.. be conducted to serve
as a nmeasure or preventing unenploynment or of unenpl oynent
relief." (enmphasis added). The only precondition for the
exerci se of the power under section 3 is that loan nust have
been advanced prior to the date of notification and it nust
still be outstanding on that day. This is what |eaps to the
eyes effortlessly on the nmere opening of the eyes. On the
ot her hands section 3 does not say expressly or - by
inmplication "a loan etc. is given for being run-as a relief
undert aki ng under this Act.’

Shri Shanti Bhushan, |earned counsel for the respondent
No.1l, very fairly stated that the order of the H gh Court
may be set aside and the case may be remanded to the High
Court to consider other points which had not been considered
by the | earned Single Judge.

854

We are of the view that the decision of the H gh Court
that unless loan is advanced by the State Governnent under
the Act no declaration can be nade under section 3 of the
Act is wholly erroneous. The judgnment of the H gh Court
appears to be a very strained one and it is unfortunate that
the |l earned Single Judge conmitted an error in being carried
away by (putting it in the words of the |earned Judge) the
"very neat and intelligent question of |aw' raised by the
counsel for the petitioner in the wit petition. The | earned
Judge failed to evince awareness of the incal culable public
prejudice that was likely to be caused by the acceptance of
the said fallacious contention and to notice that the case
called for close and thorough consideration. The sumary
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di sm ssal of the appeal which deserved to be allowed for the
nmere asking of it by the Division Bench is equally
| anentable to say the |l east about it.

This appeal should therefore be allowed and the case
shoul d be remanded to consider the other contentions of the
parties. These are the reasons for our order dated March 10,
1986.

M L. A Appeal all owed.
855




