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ACT:

Madras General Sal'es Tax Act, 1939, ss. 5 and 11; WMadras
General Sales Tax Act, 1959, s. 32-'Ni |’ assessnent nmade by
Commercial Tax Oficer under s. 5 of 1939 Act-Order not
comuni cated to assessee-Change of judicial view regarding
taxi ng provisi ons- Power of Deputy Conmm ssioner of Comercia
Taxes wunder s. 32 of 1959 Act to revise order of 'NI’
assessment - Assessee’ s whether had right to file appea
against 'Ni|' assessnent under s. 11 of 1939 Act-Effect of
such right on powers of Deputy Comm ssioner under s. 32.

HEADNOTE:

The respondent firmcarried on business in hides and skins
in Madras. For the assessnent year 1953-54 they applied for
a licence under s. 5 of the Madras General Sales Tax Act,
1939. The Conmercial Tax Oficer relying on a judgment of
the Mdras H gh Court held that the respondent” was not
liable to tax and made a "N |’ assessment. —The order ~ was
however not communi cated to the respondent. The aforesaid
j udgrment of the Madras High Court was l|later reversed by this
Court. The Deputy Conm ssioner of Commercial Taxes Madras,
being of the view that the order of ’'nit’ assessnent
relating to 1953-54 was illegal comrenced proceedings under
s. 32 of +the Midras Ceneral Sales Tax Act, 1959 and
thereafter assessed the respondent. The Sales Tax Tribuna
confirmed the order of Comercial Tax O ficer. The/ Hi gh
Court in revision held that since the Cormmercial Tax O ficer
had not conmmuni cated his order to the assessee the time for
appeal had not expired and therefore the Deputy Comm ssi oner
had no power to revise the order under

S. 32 of the Act of 1939. The State appeal ed.

HELD : In the present case no tax was assessed, not even the
taxabl e turnover was determ ned. No appeal could therefore
lie wunder s. 11 of the Act of 1939 against the order of
"Ni |’ assessment. There was thus no bar against the
exercise of jurisdiction of the Deputy Conm ssioner under s.
32(1) to comence Proceedi ngs of re-assessnment. [621D]

Ms. MA. Noor Mhaned & Conpany v. State of Madras & Anr.
Al.R 1957 Mad. 33 and State of Madras & Anr. v. Ms. M
A.  Noor Mhaned & Conpany, A l.R 1960 S.C. 1254, referred
to.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

S. B. Periasam Nadar and Conpany v. State of Madras, 13
S.T.C. 328, approved.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 578 of 1966.
Appeal by special |eave fromthe judgnent and order dated
August 31, 1964 of the Madras Hi gh Court in Tax Case No. 127
of 1963 (, Revision No. 83).
P. Ram Reddy and A. V. Rangam for the appellant.
R Ganapat hy lyer, for the respondent.
618
The Judgrment of the Court was delivered by
Shah, J. The respondents are a firmcarrying, on business in
bi des and skins in the State of Madras and is registered as
a "dealer" wunder the Madras General, Sales Tax Act 9 of
1939. For the assessment year 1953-54 the respondents
applied for alicence under s. 5 of the Madras General Sal es
"Fax Act. _and provisionally paid a sumof Rs. 450 towards
licence fee. The respondents were directed to pay an
addi ti onal amount of Rs. 400. The respondents declined to
pay the additional ~anpbunt and informed the assessing
authority that the transactions carried on by themwere of
the nature of export of hides and skins and no sal es-tax was
payabl e on goods exported to places outside |India.
The Commercial Tax O ficer scrutinised the accounts of the
respondent for the year 1953-54 and by order dated March 29,
1957 determ ned their turnover from purchases of hides and
skins from deal ers outside the State and from dealers within
the State both tanned and untanned and of sales of tanned
hi des and skins ,on behalf of resident and non-resident
principals. But, followi ng the judgnent of the Madras High
Court in Messrs. M A. Noor Mhaned & Conpany v. The | State
of Madras and Another(1l), the Conmercial Tax O ficer held
that the respondents were exenpt fromtax and no licence fee
for the year 1953-54 was payable. He, therefore, /declared
that there was no demand under s. 8 (B) (2) of the Act, that
the tax due for the year was nil and that a notice in Form
"C be issued for refund of Rs. 450 paid by the respondents.
No intimation of this order was given to the respondents.
The judgnent of the WMdras Hgh Court—in M A _Noor
Mohamed’s case(1l) was carried in appeal to this Court and
this Court reversed the judgnent : see State of Madras &
Another v. Ms. M A Noor Mhanmed & Conpany (2 ). In the
nmeantime the Mdras CGeneral Sales Tax Act 9 of 1939 was
repeal ed and was replaced by the Madras Ceneral ~Sales Tax
Act 1 of 1959. The Deputy Conmi ssioner of Conmercial Taxes,
Madr as, being of the viewthat the "order of nil assessnent”
dated March 29, 1957 was illegal and that the respondents
were liable to pay sales-tax on their turnover of hides and
skins for the year 1953-54, conmenced proceedi ng under s. 32
of the Madras Ceneral Sales Tax Act 1 of 1959 and issued a
notice to the respondents calling upon themto file their
objections, if any, to the proposal to revise the "order  of
nil assessnment”. The Deputy Conmissioner rejected the
contention of the respondents that he had no jurisdiction to
revise the assessnent and determi ned the turnover of The
respondents at Rs. 11, 25,000 odd. The Sal es Tax Appellate
(1) AI.R 1957 Mad. 33.
(2) AI.R 1960 S.C. 1254-

619
Tri bunal substantially confirnmed the order of the Deputy
Conmi ssi oner
The High Court in exercise of their revisional jurisdiction
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under s. 38 of Act 1 of 1959 set aside the order of the
Tri bunal holding that it was obligatory upon the Comercia
Tax Oficer to conmunicate the order dated March 29, 1957
if it was not so communicated the tine to appeal against the
order cannot be deened to have expired and the Deputy
Conmi ssioner had no jurisdiction under s. 32 of the Madras
General Sales Tax Act 1 of 1959 to revise the order. In
recordi ng their conclusions the | earned Judges foll owed the
judgrment in The State of Madras v. Ms A M Safiulla &
Conpany(1) in which the rule was stated ,is follows
"To sum wup in the case of an assessnent
conpl eted and signed by the Oficer, but not
comuni cated to the assessee, our concl usions
are as follows :
(a) The order of assessment can be
conmuni-cated to the assessee w thout any tine

[imt, but no Jiability would arise till
conmuni cat i on;
(b) The limtation for the assessee to

prefer either an appeal or a revision would
conmence to run - only after the order is
comruni cated to hi m
(c) The time for exercising powers of
revi sion would conmence to run fromthe date
of the ~order itself and there cannot be an
enlarged period of limtation nerely because
t he Depart nment takes its own tinme to
comuni.cate the order."
In our judgnent, the order of the H gh Court cannot be sus-
tained. The Commercial Tax O ficer comrenced proceeding in
the manner provided by S. 9 of Act.9 of 1939 for  assessnent
of sales-tax due by the respondents, but ultimtely held
that no tax was due by the respondents. Section 11 of the
Act provided that an assessee objecting to an. assessnent
made on himunder s. 9 sub-s. (2) may within thirty days
from the date on which he was served with notice  of the
assessment, appeal to such authority as may be prescri bed.
Rule 15 of the rules framed by the Governor of Madras /under
the Mdras GCeneral Sales Tax Act required the -dealers in
hides and skins to submit a returnin Form A4 to the
assessing authority on or before the 25th day of every
nmonth. The Commercial Tax O ficer had to process the return

submitted by the dealer. |If no return was submitted in
respect of any nonth or if the return was submtted w thout
paynment of the full amount of tax, or ~the return was

otherwi se defective, the Comercial Tax Oficer could
determ ne the turnover to the best of his judgnent. Rule
620

16 dealt with the levy of tax on hides and skins.. There was
no provision in the Act or the Rules framed by the /'State
CGovernment which required that an order made wunder ' S. 9

shall, before it may be regarded as validity nade, be
conmuni cated to the dealer. An appeal lay under S. Il by an
assessee objecting to an assessnent nade on him under _s.
9(2). Since the assessnent was "nil", no question of the

respondents objecting to the assessnent arose, and no appea

could be contenplated to be filed by them

W agree wth the view of the Madras Hi gh Court in S B

Peri asami Nadar and Conpany v. The State of Midras(1l) at

p. 333 that
"In a case where the assessee is not |evied
with tax, there is no rule which conpels the
assessing authority to inform the assessee
that the tax levied against himis nil. The
word "assessment” may have a wi de connotation
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i ncluding several aspects of the assessnent
pr oceedi ngs.

But however w de the significance of the
expr essi on "assessnent" may be, it is
i mpossible to hold that an

assessnment is inconplete or invalid in the
absence of the order of assessment bei ng
served upon the assessee. Once the conpetent

authority makes an assessnent under the Madras

General Sales Tax Act after scrutinising the
return submitted by the assessee, and after
giving the assessee a reasonable opportunity
of proving the correctness and conpl et eness of
any return submitted by himit is conplete and
valid."
It is true that when proceedings for re-assessment were cont
menced, Act 9 of 1939 stood repealed and was replaced by
Madras <~ Act 1 of 1959, and the authority which the Deputy
Conmi ssi oner coul d exercise was under S. 32 (1) which read
as follows
“The Deputy Commi ssioner may, of his own
notion,, call for and exam ne an order passed
or proceeding recorded by the appropriate
authority -under section " 4-A  section 12,
section 14, section 15, or sub-sections (1)
and  (2) of section 16 ‘and may mnake such
i nqui ry or cause such inquiry to be nmade and,
subject to the provisions of this Act, nay
pass such order thereon as he thinks fit."
Sub-section (2) provided, insofar-as it is
materi a
"The Deputy Conmi ssioner shall not pass any
order under sub-section (1) if-
(1) 13 S. T.C. 328.
621
(a) the time for appeal against the order
has not expired;"
There was, however, no assessnent. of tax agai nst the respon-
dents. There coul d be no appeal against the order of "ni
assessnment” under s. 11 of Act 1 of 1959, and no bar ' to the
jurisdiction of ',,he Deputy Comm ssioner under sub-s. (1)
of s. 32 of the Act could arise. The H gh Court was, in our
judgrment, in error in holding that because "the order of nit
assessment” was not communi cated, the respondent could not
appeal against that order, and the tine for appealing
against that order had not expired within the neaning of
sub-s. (2) of s. 32 of Act 1 of 1959. W are unable also to
agree with the High Court that in an appeal under s. 11 of
Act 9 of 1939 an assessee nmay object to, a nere statenent
setting out the sales and purchases during the course of his
busi ness, or even his turnover. An appeal |ies against the
assessnment of tax. |In the present case, no tax was assessed
not even the taxable turnover was deternined. No appeal
in our judgnent, could lie under s. Il of Act 9 of 1939
agai nst the order of "nil assessnment". There was therefore
no bar against the exercise of jurisdiction of the Deputy
Commi ssi oner under s. 32(1) to comence proceedings for
re-assessnent.
Qur attention was invited tos. 31 (1) of Act 1 of 1959,
whi ch confers a right of appeal upon any person who objects
to an order passed by the appropriate authority under
various sections including s. 4A, s. 12, s. 14 and others.
But if no appeal |ay against the order of "nil assessnent”
under s. 11 of Act 9 of 1939, it is difficult to appreciate
how an appeal could still be filed by the respondents
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against that order under Act 1 of 1959, which canme into
force two years after the order

It is unnecessary in that viewto consider the alternative
argunent advanced by counsel for the State that it was open
to the Deputy Conmissioner to revise the order of "ni
assessment™’ under the power reserved to himto revise a
"proceedi ng recorded".

The order passed by the High Court is set aside, and the
order passed by the Sales Tax Tribunal restored, with costs
in this Court and the High Court.

G C Appeal al | owed.
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