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PETI TI ONER
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RAMASHANKAR RAGHUVANSHI & ANOTHER
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FAZALALI, SYED MURTAZA
REDDY, O CHI NNAPPA (J)

Cl TATI ON
1983 AIR 374 1983 SCR (2) 393
1983 SCC' (2) 145 1983 SCALE (1)134
ACT:

Constitution of ~India, 1950-Art. 311-Seeking police
report on past political activity and faith of a person for
public enpl oynent - Whet her offends articles 14 and 16 of the
Constitution.

HEADNOTE:

Consequent upon the taking over by the Governnent of
the municipal school in which the respondent worked as a
teacher, he was absorbed in CGovernment service. The order
stated that his absorption in Government service was subject
to verification of his antecedents. Sonetine |later, on the
basis of the report of the Superintendent of Police that
bef ore being absorbed in Governnent service the respondent
had taken part in RSS and Jan Sangh activities his services
were terminated on the ground that he was not a fit person
to be entertained in Governnment service

On the viewthat the order of termnation of his
service was of a puni tive character, —passed w thout
conplying wth the provisions of Art. 311 of t he
Constitution, the H gh Court quashed that order

Di sm ssing the special |eave petition under Art. 136 of
the Constitution,
N

HELD:
per S. Miurtaza Fazal A, J.
The special |leave petition should be dismssed in

[imne. [394 H|
per o. Chi nnappa Reddy, J.

The respondent cannot be turned back at the very
threshold on the ground of his past political activities.
Once he beconmes a Governnent servant, a he becones subject
to the various rules regulating his conduct and his
activities must naturally be subject to all rules made in
conformity with the Constitution. [402 E-P]

The determination of the people of this country to
constitute India into a denocratic republic and to secure to
all its citizens "liberty of thought, expression. belief,
faith and worship; Equality of status and opportunity" has
been witten into the articles of the Constitution in the
shape of fundanent al
394
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rights and they are what nmkes India a denocratic republic
and what marks India fromauthoritarian or police states.
The right to form associations and wunions, anong other
rights, is declared as a fundamental right; yet the State
CGovernment sought to deny enployment to himon the ground
that the report of a police officer stated that he once
bel onged to sone political organisation
[395 F-H

The action sought to be taken against the respondent
was not any disciplinary action on the ground of his present
i nvol venent in political activities contrary to some service
conduct rule nor was there any allegation that he ever
participated in any illegal or subversive activity or that
he was a perpetrator of violent deeds. Al that was said was
that before he was absorbed in Government service he had
taken part of RSS and Jan Sangh activities. Wat those
activities were had never been disclosed. Neither the RSS
nor the Jan Sangh was alleged to be engaged in any
subversive or otherillegal activities, nor were they banned
organi sations. Mst people nay not agree with the progranme
and philosophy of the Jan Sangh or RSS but that is
irrelevent. Everyone is entitled to his thought and views.
Menbers of these organisations continue to be nenmbers of
Parliament and State |egislatures. They are heard often with
respect both inside and outside the Parliament. [395 H, 396
A- D]

The whole idea of seeking a police report on the
political faith and the past political activity of a
candi date for public enploynent ~ appears to cut at the very
root of the fundamental rights of equality of opportunity in
the matter of enploynent and freedom of association. It
of fends the fundanental rights guaranteed by articles 14 and
16 of the Constitution to deny enploynent to an individua
because of his past political affinities, unless such
affinities are considered likely to affect the integrity and
efficiency of the individual’s service.

[397 D E]

Wenan v. Updegraff, 344 U S. 183 & Speisar v. Randall

357 U.S. 573, referred to.

JUDGVENT:

ClViL APPELLATE JURISDICTION. Petition for~ Specia
Leave to Appeal (Civil) No. 4679 of 1980,.

Fromthe Judgnent and order dated the 24th July, 1979
of the H gh Court of Madhya Pradesh at Jabalpur in M sc.
Petition No. 119 of 1975.

Gopal Subramani am and D. P. Mhanty for the Petitioner

The Judgrment of the Court was delivered by

FAZAL ALI. J., Since we are clearly of the'view that
the special |eave petition should be dismnissed in 1975 on
merits, I would not Iike to go any further into the details
of the facts of the case. r would, therefore, refrain from
expressing any opinion on the observations nmade by ny
| ear ned brother Chinnappa Reddy, J.

395

CHI NNAPPA REDDY, J. This special |eave petition has to
be dismissed. There is no merit init. The respondent was a
teacher employed in a municipal school. The school was taken
over by the Government in June 1971. The respondent was
absorbed in GCovernment service by an order dated February
28, 1972. The order recited that the absorption was subject
to 'verification of antecedents’ and nedical fitness The
services of the respondent were term nated on Novenber S,
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1974. Though the order termnating the services of the
respondent did not purport to stigmatise himin any manner,
it was not disputed before the High Court and it is no
| onger disputed before us that the order was founded on a
report made by the Superintendent of Police, Raigarh on
Cctober 31, 1974, to the effect that the respondent was not
afit person to be entertained in Governnent service, as he
had taken part in ’'RSS and Jan Sangh activities’'. The High
Court held that the order of termination of service was of a
punitive character and quashed it on the ground that the
provisions of Art. 311 of the Constitution had not been
conplied with. The State of Madhya Pradesh has sought |eave
to appeal to this court under Art. 136 of the Constitution
Indiais not a police state. Indials a denocratic
republic. More than 30 years ago, on January 26, 1950, the
peopl e of India resolved to constitute India into a
denocratic republic and to secure to all its «citizens
"Li berty of thought, expression, belief, faith and worship;
Equal ity ~of status and opportunity", and to pronpte
"Fraternity, assuring the dignity of the individual". This
det erm nation of the people, let us hope, is not a forgotten
chapter of history. The determ nation has been witten into
the articles of the Constitution in the shape of Fundamenta
Rights and they are what makes India a denocratic republic
and what marks India fromauthoritarian or police States.
The right to freedom of speech and expression, the right to
form associations and uni ons, the right to assenble
peaceably and wi thout arms. the right to equality before the
| aw and the equal protection of the right laws, the right to
equal ity of opportunity in matters relating to enploynent or
appointnent to any office under the State are declared
Fundanental Rights. Yet the Governnent of Madhya ' Pradesh
seeks to deny enploynment to the respondent on the ground
that the report of a Police officer stated that he once
bel onged to sone political organisation. It is inportant to
note that the action sought to be taken against the
respondent is not any disciplinary action on the ground of
his present involvenent in
396
political activity after entering the service of the
Covernment, contrary to some Service Conduct Rule. It is
further to be noted that it is not alleged that the
respondent ever participated in any illegal, vicious or
subversive activity. There is no hint that the respondent
was or is a perpetrator of violent deeds or- that he exhorted
anyone to commit violent deeds. There is no reference to any
addition to violence or vice or any incident involving
viol ence, vice or other crine. All that is 'said is  that
before he was absorbed in Governnment service, he had taken
part in some 'RSS or Jan Sangh activities.’” Wat /those
activities were has never been disclosed. Neither the RSS
nor tho Jan Sangh is alleged to be engaged in any ,
subversive or other illegal activity; nor are t he
or gani sati ons banned. Most people, including intellectuals,
may not agree with the program ne and phil osophy of the Jan
Sangh and the RSS or, for that matter of nany other
political parties and organisations of an altogether
different hue. But that is irrelevant. Everyone is entitled
to his thoughts and views. There are no barriers. CQur
Constitution guarantees that. |In fact menbers of these
organi sations continue to be nenbers of Parlianent and State
Legi sl atures. They are heard, often with respect inside and
outside the Parlianent. What then was the sin that the
respondent conmitted in participating in sone politica
activity before his absorption into Governnment service. \Wat
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was wong in his being a nenber of an organisation which is
not even alleged to be devoted to subversive or illega

activities. The whole idea of seeking a Police report on the
political faith and the past political activity of a
candi date for public enploynent appears to our nmind to cut
at the very root of the Fundanmental Rights of equality of
opportunity in the matter of enmploynment, freedom of
expression and freedomof association. It is a different
matter altogether if a police report is sought on the
qguestion of the involvenent of the candidate in any crimna
or subversive activity in order to find out his suitability
for public enploynent. But why seek a police report on the
political faith of a candidate and act upon it. Politics is
no crine. Does it nean that only True Believers in the
political faith of the party.in power for the tinme being are
entitled to public enployment ? Wuld it not lead to
devastating results, if such a policy is pursued by each of
the Governments ~of the constituent States of India where
different 'political  parties may happen to wield power, for
the tinme being ? 1s public  enployment reserved for "the
cringing and the craven" in the words of M. Justice Bl ack
of the United States Suprene Court ? Is it not destructive
of the dignity of the

397

i ndi vidual nmentioned in the preanble of the Constitution ?
Is it to be put against a youngman that before the cold
climaite of age and office freezes himinto inmbility, he
takes part in sone political activityin a mld manner. Mst
students and nost youngnen are exhorted by national |eaders
to take part in political activities and if they do get
i nvolved in sone formof agitation or the other, is it to be
to their ever-lasting discredit i ~Sonetinmes ‘they get
i nvol ved because they feel strongly -and badly about
i njustice, because they are possessed of integrity and
because they are fired by ‘idealism They get involved
because they are pushed into the forefront by  elderly
| eaders who |ead and occasionally mslead them Should al
these youngnen be debarred from public enploynent '? |Is
Covernment service such a heaven that only angels ‘should
seek entry intoit ? a W. do not have the slightest doubt
that the whol e busi ness of seeking police reports, about the
political faith, belief and association and the past
political activity of a candidate for public enploynment is
repugnant to the basic rights guaranteed by the Constitution
and entirely misplaced in a denocratic republic dedicated to
the ideals set forth in the preanble of the Constitution. W
think it offends the Fundanental Ri ghts guaranteed by Arts.
14 and 16 of the Constitution to deny enploynment to an
i ndi vidual because of his past political affinities, unless
such affinities are considered likely to affect the
integrity and efficiency of the individual’s service. To
hol d otherwise would be to introduce ’'MCarthysinii into
I ndi a. "McCarthyismi is obnoxious to the whol e phil osophy
of our constitution. W do not want it.

In the fifties the practice of baiting and crucifying
teachers, public servants and a host of others in the United
States, as Comunists cane to be known as 'McCarthyism Its
bal eful effects were described by |ate President Ei senhower,
hi nsel f an anti comuni st as follows : -

"McCarthyismtook its toll on many individual s and
on the Nation. No one was safe from charges reckl essly
nmade from inside the walls of congressional inmunity.
Teachers, Governnent enployees, and even nmninisters
becarme vul nerabl e. | nnocent peopl e accused of Communi st
associ ations or party nenbership have not to this day
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The |

been able to clear their names fully. For a few, of
course, the cost was little-where the accused was a
figure who stood high in public trust and respect,
personal damage, if any could be ignored or |aughed
away. But where, without

proof cf guilt, or because of some accidental or early-
inlife association with suspected persons, a nan or
worman had lost a job or the confidence and trust of
superiors and associates, the cost was often tragic,
both enmptionally and occupational |l y"

ate President also said,

"They...fear other people’ s ideas-every new idea.
They. .. talk about censoring tho sources and the
conmuni cati on of _ideas... without exhaustive debate-
even heated debat e-of  ideas and programes, free
Government would weaken and wither. But if we allow

ourselves to be persuaded that every individual, or
party, that takes issue wth our own convictions is
necessarily wi cked or t reasonous-t hen we are

approaching the end of freedom's road..."
In Weman V. Updegraff (1), Black J. said, in one of

the notorious loyalty oath cases and, it is worth quoting in

full.

399

"History/ indicates that individual |Iliberty is
intermttently subjected to extraordinary perils. Even
Countries dedi cated to governnment by the people are not
free fromsuch cyclical dangers. The first years of our
Republ i c marked such a period.  Enforcenment of the Alien
- and Sedition Laws by zealous patriots who feared
ideas made it highly dangerous for people to think

speak, or wite critically about governnment, its
agents, or its policies, either foreign or donestic our
Constitutional liberties survived the ordeal of this

regrettabl e period because there were influential nen
and powerful organized groups- bold enough to chanpion
the undiluted right of individuals to publish and argue
for their beliefs however  unorthodox or Ioathsone.
Today however, few individuals and organizations of
power and influence argue that unpopular advocacy has
this same wholly unqualified i munity from governmental
interference. For this and other reasons the present
period of-fear sees nore om nously dangerous to speech
and press than was that of the Alien and Sedition Laws,
Suppressive laws and practices are the fashion. The
Okl ahoma

oath statute is but one manifestation of a nationa
network A of laws ainmed at coercing and controlling the
mnds of nen. Test oaths are notorious tools of
tyranny. When wused to shackle the mind they are, or at
| east they should be, wunspeakably odious to 'a free
peopl e. Test oaths are made still nore dangerous when
conbined with bills of attainder which like this
Okl ahoma statute inmpose pains and penalties for past
| awf ul associations and utterances.

"CGovernnents need and have ample power to punish
treasonabl e acts But it does not follow that they mnust
have a further power to punish thought and speech as
di stingui shed from acts. Qur own free society should
never forget that |laws which stigmatize and penalize
t hought and speech of the unorthodox have a way of
reachi ng, ensnaring and silencing many nore people than
at first intended. W rnust have freedom of speech for
all or we will in the long run have it for none but the
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400

Wor ks,

401

cringing and the craven. And | cannot too often repeat
ny belief that the right to speak on matters of public
concern must be wholly lost.

"It seens self-evident that all speech criticizing
government rulers and challenging current beliefs my
be dangerous to the status quo. Wth full know edge of
this danger the Franers rested our First Amendnent on
the premise that the slightest suppression of thought,
speech, press, or public assenbly is still nore
dangerous. This neans that individuals are guaranteed
an undiluted and wunequivocal P right to express
thensel ves on questions of current public interest. It
nmeans that Americans di scuss such questions as of right
and not on sufferance of l|egislatures, courts or any
ot her governmental =~ agencies. It neans that courts are
wi t hout power to appraise and penalize utterances upon
their notion -that these utterances are G dangerous. In
ny view thi's unconprom sing interpretation of the Bil
of Rights is the one that nmust prevail if its freedons
are to be saved. Tyrannical totalitarian governnents
cannot safely allow their people to speak with conplete

freedom | believe with the Franers that our free
Gover nment can'.

In another loyalty oath case, Garner v. Board of Public
(1) Douglas, J had this to say:

"Here the 'past conduct for which- punishnent is
exacted is single-advocacy within the past five years
of the overthrow of the  Governnment by force and
violence. In the other  cases the _acts for which
Cunmings and Garland stood condemmed covered a wi der
range and involved some conduct which m ght be vague
and uncertain. But those differences, seized on here in
hostility to the constitutional provisions, are wholly
irrelevant. Deprivation ofa man’s neans of |ivelihood
by reason of past conduct, not subject to this penalty
when commtted, is punishnment whet her he is a
prof essional nan, a day |abourer who works for private
i ndustry, or a Governnent enployee. The deprivation is
nonet hel ess unconstitutional whether it be for one
single past act or a series of past acts ...

"Petitioners were disqualified fron1off|ce not for
what they are today, not because of any programthey
currently espouse (cf. Grende v. Board of Supervisors
341 U S. 56) not because of standards related to
fitness for the office, «cf: Dcnt v. West Virginia 129
U S. 114; Hawker v. New York, 170 U.S. 189, but for
what they once advocated...............

In the sane case, Frankfurter, J. Qbserved:

"The needs of security do not require such curbs
on what my  well be i nnocuous f eel ings and
associ ations. Such curbs are indeed self-defeating.
They are not nerely unjustifiable restraints on
i ndividuals. They are not nerely productive of _an
at nosphere of repression uncongenial to the spiritua
vitality of a denobcratic society. The inhibitions which
they engender are hostile to the best conditions for
securing a  high-minded and hi gh-spirited public
service."

In Lerner v. Casey, (a) Douglas, J. said:

"We deal here only with a nmatter of belief. W
have no evidence in either case that the enployee in
guestion ever conmtted a crime, ever nmoved in
treasonabl e opposition against this country. The only
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mark against themif it can be called such-is a refusa
to answer guesti ons concer ni ng Conmuni st Party
menbership. This is said to give rise to doubts
concerning the conpetence of the teacher in the Beil an
case and doubts as to the trustworthi ness and
reliability of the subway conductor in the Lerner
case..."

"There are areas where government nay not probe
But government has no business penalizing a citizen
nerely for-his beliefs or associ ations. It is
government action that we have here. It is governnent
action that the Fourteenth and First Anendments protect
against ... ... ... . Many join association, societies,
and fraternities with less than full endorsement of al
their ains."

In Speiser v. Randall, (1) Black, J said:

"This case offers just another exanple of a w de-
scale effort by Government ~ in this country to inpose
penalities and disabilities on everyone who is or is
suspected of being a ' Comruni st’ or who is not ready at
all times and all places to swear his loyalty to State
and Nation. . | _~am convinced that this whole of
busi ness of penalizing people because of their views
and expressions concerning Government is hopelessly
repugnant to /the principles of Freedom upon which this
Nati on was founded .. Loyalty oaths, ‘as well as other
contenporary 'security nmeasures,’ tend to stifle al
fornms of unorthodox or unpopular-thinking or expression
-the kind of thought and expression which has played
such a vital and beneficial role in the H story of this
Nation. The result is a stultifying conformty which in
the end may well turn out to be nore destructive to our
free society than foreign agents could ever hope to
be. "

In the same case, Douglas, J., said:

402

"Advocacy which is in no way brigaded with action
shoul d al ways be protected by the First Amendnent. That
protection should extend even to the ideas we despise.
As M. Justice Holnmes, wote indissent in Gtlow V.
New York. (1) "If in the long run-the beliefs expressed
in proletarian dictatorship are destined to be accepted
by the dom nant forces of the community, the only
neani ng of free speech is that they should be given
their chance and have their way'. It is time for
government-state or federal-to becone concerned wth
the citizen's advocacy when his ideas and beliefs nmove
into the real mof action".

W nmay end our excursion to the United States of
Arerica with a reference to the words of w sdom uttered by
Thomas Jefferson nore than two centuries ago:

".. the opinions of men are not the object of

civil governnent, nor under its jurisdiction;.. it is
time enough for the rightful purposes of civi
governnment for its officers to interfere when
principles break out into overt acts agai nst peace and
good order."

W are not for a nonent suggesting that even after
entry into Government service, a person may engage hinsel f
in political activities. All that we say is that he cannot
be turned back at the very threshold on the ground of his
past political activities. Once he becones a Governnent
servant, he becones subject to the various rules regulating
his conduct and his activities nmust naturally be subject to
all rules made in conformity with the Constitution.
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Let us once nore remained ourselves of what Gurudev
Rabi ndranat h Tagore sai d:
"Where the mndis wthout fear and the head is
hel d hi gh: where know edge is free,......
403
VWere the clear streamof reason has not lost its
way into the dreary desert sand of dead habit:
Where the nind is led forward by thee into ever
wi deni ng t hought and action
et my country awake".
The application is disnissed.
P.B.R Petition dism ssed.
404




