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ACT:

Conpul sory retirenment - Fundanentalr Rule '56(3) of the
Madhya Pradesh Shashi kya Sewak (Adhi war shi kya  Ayu)
Sanshodhan Adhi ni yam Conpul sory retirement made on the
confidential reports fromthe early years of service and
al so those not communicated at all to the enployee, order of
conpul sory retirenent is invalid-Value of confidentia
report, further explained.

HEADNOTE:

Al'l owi ng the appeal by special |eave, the Court
N

HELD : (1) The recommendation by the H gh Court
regarding its satisfaction that the appellant should be
conpul sorily retired, and the consequent order of the State
Covernment, acting on that recomendation is invalid. The
copy of an order-sheet dated 24th January, 1978 in Crinmina
Appeal No. 1021 of 1972 containing serious criticismof the
manner in which the appellant had di sposed of the sessions
case was not comunicated to himat all, although placed on
the personal confidential file of the appellant. Further the
two confidential reports nmade by two successive /Chief
Justices in respect of the appellant for overl appi ng peri ods
ex facie do not agree with each other. One report dated 24th
February, 1978 pertains to the year ending February, 1978
and contains general observations favourable to the
appel l ant or other dated 12th July, 1978 pertains to the
period 4th Novenber, 1977 to March, 1978-a good part of
whi ch period is covered by the first report-and the detail ed
eval uation shows that the appellant was an undesirable
of ficer. [300E-H, 301A-D

(2) The power to conpul sory retire a Governnent servant
is a power which nay be exercised in various contingencies.
[ 299B- C]

Union of India v. Col. J. N Sinha, [1971] 1 S CR 791
and State of Utar Pradesh v. Chandra Mohan N gam [1978] 1
S.C R 521, referred to.
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(3) Wen considering the guestion of conpul sory
retirement, while it is no doubt desirable to nake an
overal|l assessnent of the Government servant’s record, nore
than ordinary value should be attached to the confidentia
reports pertaining to the years imediately preceding such
consideration. It is possible that a Government servant may
possess a sonewhat erratic record in the early years of
service, but with the passage of tine he may have so greatly
improved that it would be of advantage to continue himin
service up to the statutory age of superannuation. Watever
val ue the confidential reports of earlier years may possess,
those pertaining to the Ilater years are not only of direct
rel evance but al so of utnpst inmportance. [300C E]

R L. Butail v. Union of India, [1971]] 2 SSCR 5
@urdial Singh Fiji v. ~State of Punjab, [1979] 3 S.C.R
518 and Union of India v.. M R Reddy, [1980] 1 S.C.R
736, followed.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 3272 of
1979.

Appeal by Special Leave fromthe Judgnent and Order
dated 12-10-1979 of the Madhya Pradesh High Court in M sc.
Petition No. 227/79.

R K. Garg, Mss Manisha GQupta and MS. Qupta for the
Appel | ant .

K. K. Venugopal, Ms. A K Verma and K J. John for
Respondent No. 1.

S. K. Ganbhir for Respondent No. 2.

The Judgnent of the Court was delivered by

PATHAK, J.- This appeal by special leave is directed
agai nst the judgnent of the Hgh Court of Mdhya Pradesh
uphol ding an order conpul sorily retiring the appellant from
the post of District and Sessions Judge.

The appellant, a nmenber of the judicial service of
Madhya Pradesh, was prombted to the post of District and
Sessions Judge in April. 1969. On 6th October, 1977 an order
was made appointing him to a Selection G ade post. He was
thereafter appointed tenporarily as Presiding Judge, State
Transport Appellate Tribunal, Madhya Pradesh, Gaalior. On
28t h Septenber, 1979 the State Governnment nmde an order
under Fundamental Rule 56(3) of the M P.-Shashkiya ~Sewak
(Adhi war shi ka Ayu) Sanshodhan Adhi ni yam 1976 purporting to
retire the appellant in the public interest.

The appellant filed a wit petition in the H gh Court
of Madhya Pradesh against the retirement order, but the wit
petition was dismissed by the H gh Court on 12th Cctober,
1979. Before the H gh Court the appellant did not dispute
that there was power to conmpulsorily retire him under
Fundanental Rule 56(3) but he contended that there was no
material before the High Court to lead to the conclusion
that his retirenent would be in the public interest and he
described the order as nala fide and arbitrary. The Hi gh
Court noted that the petitioner had attained the age of 55
years and held that his retirenent was in accordance wth
the terms and conditions of service and in consonance wth
Fundanental Rule 56, and rejected the contention that the
i mpugned order was nmala fide or arbitrary.

The appellant contends that the High Court was not
justified in relying on adverse confidential reports which
had not been conmmunicated to him and respecting which
therefore, he had no opportunity to
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nake his representation. Now the counter-affidavit filed on
behal f of the Hi gh Court shows that at the tinme of deciding
whet her the appellant should be compulsorily retired the
Hi gh Court took into account the confidential reports of the
petitioner from the year he entered service. It appears
further from the counter-affidavit that some only of the
confidential reports were conmunicated to the appellant, the
| ast being for the period ending 31st March, 1966. It does
not appear that subsequent confidential reports containing
adverse entries were conmuni cated to the appell ant.

The power to conpulsorily retire a Governnent servant
is a power which nay be exercised in various contingencies.
Considering a conparable provision, Rule 56(j) of the
Fundamental Rules in Union of India v. Col. J. N Sinha this
Court observed:

"Various- consi derations may wei gh with t he
appropriate authority while exercising the power
conferred under the rule. In some cases, the governnent
nmay feel that a particular post nmay be nore usefully
held-in —public interest by an~ officer nore conpetent
than the one who is holding. It nmay be that the officer
who is holding the post is not inefficient but the
appropriate authority may prefer. to have a nore
efficient officer. It may further be that in certain
key posts public interest may require that a person of
undoubted ability and integrity should be there. There
is no denying the fact that ~in all organisations and
nore so in government organisations, there is good dea
of dead wood. It is in public interest-to chop off the
sanme. Fundanental Rules 56(j) holds the balance between
the rights of the individual governnment servant and the
interests of the public’. Wiile a mninmmservice is
guaranteed to the governnment servant, the government is
gi ven power to energise its machinery and nake it nore
efficient by conpulsorily retiring those who in its
opi nion should not be there in public interest.”

In State of Utar Pradesh v. Chandra Mbhan Ni gam't he Court
sai d:

"Conpul sory retirenent wunder rule 16(3) is a
salutary safeguard in the armoury of the Governnent for
mai nt enance of the services in trimand fitness. Rule
16(3) is a constant reminder to the slacker, the
sl uggi sh and the inefficient, not to speak of those who
may be di shonest or unscrupul ous by reputation, beyond
redenption. At a reason-

300

able point of service a stage is reached when the
Government reserves its wundoubted right to have a
second | ook at the officers whether their retention in
enpl oyment woul d be useful in the public interest. That
isthe role of rule 16(3). Rule 16(3), wth the
instructions, is a warning poster for every Government
servant to conduct hinself properly, diligently —and
efficiently throughout his service career."

The circunstances in which it is necessary to
conmuni cate adverse entries nmade in confidential reports to
the CGovernment servant concerned have been considered by
this Court in R L. Butail v. Union of India in Gurdia
Singh Fijji v. State of Punjab and nore recently in Union of
India v. M E. Reddy. What we would like to add is that when
considering the question of conmpul sory retirenent, while it
is no doubt desirable to nake an overall assessment of the
Governnment servant’s record, nore than ordinary val ue shoul d
be attached to the confidential reports pertaining to the
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years inmmediately preceding such consideration. It s
possi bl e that a Governnent servant nmay possess a sonewhat
erratic record in the early years of service, but with the
passage of time he may have so greatly inproved that it
woul d be of advantage to continue himin service up to the
statutory age of superannuati on. VWhat ever val ue the
confidential reports of earlier years may possess, those
pertaining to the later years are not only of direct
rel evance but al so of utnobst inportance.

The Hi gh Court considered several confidential reports,
and on the inmpression gathered fromthemit concluded that
the appellant should be conpulsorily retired. The record,
however, includes a copy of an order-sheet dated 24th
January, 1978 in Crimnal Appeal No. 1012 of 1972 Bipata v.
State of Madhya Pradesh. The order-sheet contains an order
in which while disposing -of a crimnal appeal a Division
Bench of the Hi gh Court has recorded serious criticism of
the manner, in which the appellant had disposed of the
sessions case. It does not appear that a copy of the remarks
nmade in. ‘the order-sheet, although placed on the persona
confidential file of the appell ant, was ever communicated to
hi m

The record al so discloses that two confidential reports
were made by two successive Chief Justices in respect of the
appel l ant for overlapping periods. One report dated 24th
February, 1978 pertains to the year ending February, 1978
and contains general observations favourable to t he
appel l ant. The other dated 12th July, 1978 pertains
301
to the period 4th Novenber, 1977 to March, 1978-a good part
of which periodis covered by the first report-and the
detail ed evaluation shows that the appellant "~ was an
undesirable officer. The two reports ex facie do not agree
with each other. This appears to have escaped the attention
of the H gh Court when it considered the question whether
the appell ant shoul d be conpulsorily retired.

In the ci rcunst ances, it seenms to wus that the
recomendati on by the Hi gh Court recording its satisfaction
that the appellant should be conmpulsorily retired, and the
consequent order of the State Government acting on that
recomendati on, must be regarded as invalid. It will now be
for the H gh Court to consider the case —again and take a
fresh decision on the question whether it should recomrend
the conpul sory retirement of the appellant, and for -the
State CGovernment to act on that reconmendation if it is
made.

We consider it unnecessary to consider the further
subm ssion of the appellant that his compul sory retirenent
was not acconpani ed by paynment of salary for the statutory
peri od of three nonths.

In the result, the appeal is allowed, the order dated
20th Sept enber, 1979 nmmde by the State Gover nnent
conpul sorily retiring the appellant fromservice, and the
recommendation of the H gh Court on which the order is
based, are quashed. It is open to the H gh Court and the
State CGovernment to consider the matter afresh. There is no
order as to costs.

S R Appeal al | owed.
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