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ACT:

Constitution of I ndi a -Article 811 - Compul sory
retirement Whether anpunts to dismissal or renoval wthin
the meaning of the Article-Civil Service Regulations-Article
465-A and Note 1 appended thereto-Interpretation of-Bule 4
of the new Rul es published in 1919- Governnent of India Act,
Section 96-B.
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HEADNOTE:

Hel d, that Article 465-A and Note | thereto of the G vi
Service Regulations relating to the retiring pensions of
of ficers was applicable to the appellant who was enpl oyed in
1923 as a nenber of the Indian Service of Engineers because
Rul e 4 of the new Rul es published by the Governnent of India
on 15th Novenber, 1919, providing for conpul sory retirenent
of any officer after the conpletion of 26 years' service was
val i dated and confirmed by section 96-B of the Governnent of
India Act-, 1919, which cane into force on 23rd Decenber,
1919, and the |l anguage of Note 1 to Article 466-A published
in 1920 clearly indicates that the Government’s right to
conpul sorily retire an officer was not derived fromNote 1
as Note 1 assuned its existence aliunde and the Governnent’s
right was derived from new Rule 4 published on 15th
Novemrber, 1919.

Hel d al so, that a conpul sory retirenent under the G vi
Services /(C assification, Control and Appeal) Rules, does
not anmount- to dismissal or renpval within the neaning of
Article 311 of the Constitution and therefore does not fal
within the provisions of the said Article.

The word "renoval" used synonynously with the term "dis-
m ssal” generally inplies that the Oficer is regarded as in
sone manner bl ameworthy or deficient. The action of renoval
is founded on some ground personal to the officer and there
is a levelling of sonme inputation or charge against him
But there is no such el enent of charge or inputation in the
case of compul sory retirenent. I'n other words a compul sory
retirement does not.involve any stigma or “inplication of
m sbehavi our or incapacity.

Dismssal or renmoval is a punishnent and involves |oss of
benefit already earned. The Oficer, dismssed or renoved,
does not got pension which he has earned. On  compul sory
retirement the Officer will be entitled to the pension' that
he has actually earned and there i's no dimnution  of the
accrued benefit.

Rangachari v. Secretary of State (L.R 64 |I.A 40; A Il.R
1937 P.C. 27); Vankata Rao v. Secretary of State L/R 64
l.A 55; AI.R 1937 P.O 37); |I.M Lal's case (L.R-"76 |.A
225 - Al.R 1948

27

P.C. 121); Satischandra Anand v. The Union of India (1953
S.CR 665 at p. 659) referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 248 of 1953.
Appeal under Article 132(1) of the Constitution of /India
fromthe Judgnent and Order dated the 1st COctober, ©1953, of
t he Hi gh Court of Judicature at Allahabad in G vi
M scel | aneous Wit No. 379 of 1953.

N. C Chatterjee (P.K Chatterjee, wth him for the
appel | ant .

C. K. Daphtary, Solicitor-General for- India, K L. Msra,
Advocat e- General of Uttar Pradesh (C. P. Lal, wth then)
for respondent No. 1.

C. K. Daphtary, Solicitor-General for India (Porus A. Mehta,

with him for respondent No. 2.

1954. W©March 30. The Judgnent of the Court was delivered by
DAS J.-This appeal arises out of an application made by the
appel lant to the Hi gh Court of Allahabad under, article 226
of the Constitution praying for an appropriate wit quashing
the order made by the President of India on the 17th April
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1953, ordering the conpulsory retirement of the appellant
who had conpl eted 25 years’ qualifying service. The High
Court by its judgnent dated the 1st October, 1953, disnissed
the application but, as the case involved a substantia
guestion of the interpretation of the Constitution, the Hi gh
Court granted leave to the appellant to appeal to this
Court.

The material facts may be shortly stated as follows: The
appel l ant passed his Cvil Engineering degree exam naion
from the Thomason College. Roorkee, in 1922. He stood
first in order of merit and carried away the Gold Medal and
other prizes awarded to the best student of that year. He
was appoi nted by the Secretary of State for India in Counci
to the Indian Service of Engineers as an Assi stant Executive
Engi neer with effect fromthe 20th Cctober, 1923. The
conditions governing the appellant’s terns of appointnent,
pronotion, |eave, pension, etc.; will be found recorded in
28

a letter issued fromlndia Ofice, London, on the 13th
February, 1924, A copy of that letter is annexed to the
Petition filed wunder article 226. ~He was posted in ,the
United Provinces. |n 1944 the appellant was pronoted to the
rank of officiating Superintending Engineer. After the
attai nment of independence by India a fresh agreenent was
entered into by and between the appellant  the Governor of
the United Provinces and the Governor General of India on
the 16th Septenber, 1948 confirm ng the appellant’s terns of
appoi ntnent contained in the letter of the 13th February,
1924. At or about this tine the appellant —along wth
several other officers was recommended by the Chief Engineer

for confirmation as Superi nt endi ng Engi neer. " The
appel l ant, however, was not confirnmed but~ continued to
officiate as Superintending Engineer until t he tinme

hereinafter stated. On the 4th January, 1950, the Public
Wr ks Departnent of the U P. Governnent addressed a letter
to the Chief Engineer, Irrigation Branch U P. requesting him
to comunicate the letter enclosed therewith /'to the
appellant and to ask himto submt as early as  possible
what ever expl anati on he nmight desire to give. The enclosed
letter called upon the appellant to show cause within three
weeks why he shoul d not-be compul sorily retired -under the
provisions of article 465-A, Civil Service Regulations,as it
appeared (1) that he had been maki ng systematic and gross
over paynents apparently for no other reason than to benefit
the contractors concerned and (2) that he had spent _large

amounts of public nmoney for his own personal convenience and
(3) that he had taken recourse to devious and unscrupul ous
met hods. No | ess than, six instances on which these charges
were based. were them set out. The covering letter
concluded with the follow ng remarks:

"Under t he rules Governnent reserve t he ri-ght to

conpul sorily retire any officer whose retention in
service they consider not to be in the public interest. This
is not , t her ef or e, a formal enquiry under the

Classification. Control and Appeal Rules but before taking
the action indicated above Governnent were pleased to and an
opportunity to Shri Shyam Lal, |.S. E

29

to show cause why he shoul d not be conpulsorily retired."

A copy of the letter of the 4th January, 1950, together wth
a copy of the enclosure was sent to the appellant with the
request that his explanation mght be forwarded,. within the
peri od nentioned by the Government. The appellant submtted
his explanations which, together with the Chief Engineer’s
comments thereon, were placed before the Union Public
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Servi ce Conm ssion. The Commi ssion cane to the conclusion
that five out of the six charges had been proved and
submitted their report accordingly. On the 17th April
1953, the President, after considering the case and the
recommendat i ons of the Conmm ssion, decided t hat t he
appel  ant should retire forthwith from servi ce under Note

to article 465-A of the Cvil Service Regulations. Bef ore
this order could be served on himthe appellant on the 24th
April, 1953, filed -before the Allahabad H gh Court a

petition under article 226 of the Constitution praying that
the order made by the President on the 17th April, 1953, be
guashed on the ground, inter alia, that the order was
illegal and void in that it was made without affording him
any opportunity to show cause agai nst the action proposed to
be taken in regard tohim As already stated, the High
Court dismissed the application on, the 1st Cctober, 1953.
The present appeal is directed against that order of
di sm ssal .

The order of the President “which is inppgned by the
appel | ant. _shows ~that action was purported to be taken in
regard to the appellant under Note 1'to article 465-A of the
Cvil Service Regulations. Chapter XVIIl1 of the Gvi
Service Regulations ~deals” with Conditions of Gant of
Pensi on. Article 465-A appears in that Chapter under
section V the heading of which is " Retiring Pension." There
are two notes appended to the article of which the first one
is important for our present purpose.  The rel evant part of
-article 465-A and Note 1 thereto are set out bel ow -

" 465-A. For officers nentionedin article 349-A the rule
for the grant of retiring pension is as follows:

30

(d) e
(2) Aretiring pension is also granted to an officer who is
required by Government to retire after ~conpleting 'twenty-
five years’ qualifying service or nore

Note |.-Governnment retains an absolute right to retire any
of ficer after he has conpleted twenty-five years’ qualifying
service without giving any reasons, and no claimto specia
conpensation on this account will be entertained. Thi s
right will not be exercised except when it is-in the public
interest to dispense with the further services of _an
of ficer."

Oficers of the Indian Service of Engineers are included
amongst 'the officers nmentioned in article 349-A of the
Cvil Service Regul ations.

The contentions wurged before us are that the President’s
Order of the 17th April, 1953, is invalid and inoperative
for the foll owi ng reasons

(1)that article 465-A of the Cvil Service Regulations is
not applicable to or binding on the appellant;

(ii)that compulsory retirenent is nothing but rermoval from
service and the provisions of article 311 of the
Constitution apply to the case of conpul sory retirenent;
(iii)that Note | to article 465-A of the Gvil Service
Regul ations, in so far as it confers on the Governnent _an
absolute right to retire an officer, who has conpleted
twenty-five years’ qualifying service without giving any
"reason, is repugnant to article 311 of the Constitution

It will be necessary to deal with the above points seriatim
Re. (i).-It wll be renmenbered that the appellant was
enpl oyed by the Secretary of State in Council in Cctober,

1923, that 1is to say, after the Governnent of India Act,
1919, cane into operation. Sub-section (4) of section 96B
of that Act provided, for removal of doubts, that all rules
in operation at the time of the passing of that Act, whether
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made by the Secretary of State in Council or by any other
authority, relating to

31

the Civil Service of the Crown in India, were duly made in
accordance with the powers in that behalf and it confirmed
the same. But it is urged that as there is nothing to show
that article 465-A of the Civil Service Regulations was in
operation at the tine of the passing of the Governnment of
India Act, 1919, and that as all that has been shown is only
that the article in question was anended and brought. up to
its present formin 1922 it cannot be said to have been
validated by subsection (4) of section 96B. Reference is
then made to sub-section (2) of that section which enpowered
the Secretary of State in Council to nake rules for regula-
ting the classificationof the Gvil Services in India, the
nmet hods of their recruitnent, their conditions, of service,
pay and al | owances, and di sci pline and conduct and, by such
rules, "to delegate the power of making rules to the

Governor-General in Council or'to local Governnents or to
aut horise the Indian Legislature or local Legislatures to
make | aws regulating the public services. It is pointed out

that sub-section (2) did not enmpower the Secretary of State
in Council to delegate the power to make rules concerning
pensions to any authority in India. Qur attention is next
drawmm to sub-section (3) of section 96B which specially
saf eguarded the interests of the civil servants enployed by
the Secretary of State in Council by providing that their
right to pensions and the scale and conditions , of pensions
shoul d be regul ated in accordance with the rules in force at
the time of the passing of that Act and that, although such
rul es might be varied or added to by the Secretary of State
in Council, such variations or additions should not
adversely affect the pension of any nmenber of the service
appoi nted before the date thereof It is urged that not. only
has article 465-A not been shown to have been in force at
the time of the passing of the Government of India Act,

1919, it has also not been shown to have been nmade by the
Secretary of State in Council. In the premses, it is
contended that article 465-A which is set out in section V
of Chapter XVIII of the Civil Service Regul ations and deals

with retiring pensions and has presunably been nmade by the
CGovernor-Ceneral in Council cannot be

32

supported as a valid rule under sub-sections (2), (3) or (4)
of section 96B and can have no application to the appellant
who was appointed by the Secretary of State in Council and
consequently the order of the President nade in ~accordance
with Note | to that article is illegal and void.

The above line of reasoning found favour with the H gh Court
but nevertheless the H gh Court repelled the conclusions
sought to be established by it on the ground that rule 7 of
the CGvil Services (Classification, Control and Appeal)
Rules read with rule 26 of those Rules inpressed the stanp
of wvalidity wupon article 465-A of the GCvil Service
Regul ations and nade it applicable to the Al I'ndi a
Services. Learned counsel for the appellant challenges the
correctness of the decision of the Hgh Court in so far. as
it is founded on a construction of rules 7 and 26 of the
Cvil Services (Cassification, Control and Appeal) Rules
which were first made in Decenber, 1920, and were agai n pub-
lished in 1930 with subsequent anendments. Wile agreeing
with learned counsel that thereis some force in his
contention that the construction put upon rule 7 nmay not be
quite cogent or convincing we do not consider it necessary
to express any final opinion on that matter, for, in our
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judgrment, the mmjor, prem se assunmed by the H gh Court that
Note 1 to article 465-A has no application to the appellant
cannot be supported or sustained.

it appears that by Resolution No. 1085-E. A passed on the
15th Novenber, 1919, and published in the gazette of India
on the sanme date the Governnment: of India, Finanance
Departnment with the approval of the Secretary of State for
India, announced certain newrules relating to retiring
pensions of the officers (other than mlitary officers or
menbers of the |Indian Cvil Service) and the ’services
specified therein.. The services so specified included the
Public Works Departnent. The new rules were,, by rule 1

nmade to apply only to officers joining the above services
after the 29th August, 1919, And to those existing officers

who elected in witing to come under their provisions,. The
appel | ant was, enployed in-Cctober, 1923, and
33

consequently these new rules applied to him The material |
part of rule 4 of these new rules was as follows :-
"CGovernnent- will~ have an absolute right to retire any
of ficer after he has conpleted twenty-five years’ service
wi t hout necessity to give reasons and w thout any claim for
conpensati on in addition to pension, and in t hat
event..............
These rules which/came into force on their publication in
the Oficial Gazette of the 15th Novenber, 1919, were,
therefore, in operation on the 23rd Decenber, 1919, when the
CGover nirent of India Act, 1919, was passed and wer e
accordingly validated and confirned by sub-section (4) of
section 96B of that Act to which reference has already been
made. The rules thus confirned by section 96B(4) becane
applicable to the appellant on his enploynment by the
Secretary of State in Cctober, 1923.

In Resolution No. 714-C.S.R dated the 10th May, 1920, it
was announced that with a viewto the exact scope of the new
pension rules published in Resolution No. 1085-E. A dated
the 15th Novenber, 1919, being nmade clear the Governnent of
India intended to publish those rules in the form of

amendnents to the Cvil Service Regulations. Accordi ngly
Resol ution No. 1003-C. S.R dated the 18th June, 1920, along
with certain anendnents to the Civil _ Service Regulations

were published in the Gazette of India of the 19th June,
1920, for general information. The amendnents so published
provided for the insertion in the Civil Service Regulations
of a newarticle 349-A stating that the rules in certain
articles including article 465-A would apply to officers in
the services specified therein. The services so specified
included the Public Wrks Departnent. The amendnents . al so
provided for the insertion in the Cvil Service Regul ations,
amongst others, of a newrule as article 465-A with two
notes appended thereto. Ormitting clause (1) and “note (2)
whi ch are not relevant for our present purpose that ‘article
read as foll ows:

"465-A. -For officers nentioned in article 349-A the rule
for the grant of retiring pension is as foll ows:-

5

34

[ T

(2) Aretiring pension is also granted to an officer who is
required by Government to retire after conpleting twenty-
five years’ service or nore

Note |.-Governnent retains an absolute right to retire any
officer after he has conpleted twenty-five vyears' service
wi t hout giving any reasons and no claim to speci a
conpensation on this account will be entertained.
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It wll be noticed that clause (2) and Note | quoted above
are word for word the sane as clause (2) and Note 1 of
article 465-A as we find it now except that the |ast
sentence in Note 1 in the present rule was not in article
465-A Note | when it was published in 1920. It seenms that
this addition was subsequently made by anendnment in 1922 as
referred to in the H gh Court judgnent under appeal

It is contended by | earned counsel for the appellant that
article 465-A and Note | thereto canme into force only in
June, 1920, that is to say, after the Governnent of India
Act, 1919, had been passed and therefore cannot be said to
have been confirmed by section 96B (4) and being a pension
rule nmde after the date of that Act but not being a rule
nmade by the Secretary of State in Council it cannot wunder
section 96B (3) apply to the appellant who was enpl oyed by
the Secretary of State. W are unable to accept this
argunent as sound. As already stated, the new rules were
announced by Resol ution No. 1085-E. A. passed and published
on the 15th Novenber, 1919, and were in force on the 23rd
Decenber, 1919, when the Governnent of India Act, 1919, was
passed and consequently acquired statutory force by virtue
of section 96B (4) of,that Act. The subsequent Resolution
No. 714-C. S.R dated the 10th May, 1920, and Resolution No.
1003-C.S.R  referred to above did not and could not affect
the validity or force of the new rul es announced on the 15th
Noverber, 1919. The purpose of publishing the newrules in
the formof anendnments to the Civil Service Regulations, as
Resol ution No. 714-C.S.R itself stated expressly, was only
to clarify the exact scope of those new rules and not,

35

As suggested by | earned counsel for the appellant, to bring
theminto force for the first time. The new rules cane into
operation ex proprio vigore on their publication in the
Oficial Gazette on the 15th Novenber, 1919, and their
subsequent publication for general information in the form
if amendnment to the G vil Service Regulations only served to
nmake their exact scope clear. (The real purpose’ of the
i ncorporation of these rules in the’ G vil Service
Regul ati ons was not to make any now rul e at the date of such
i ncorporation but to distribute and post —up the rules
announced in Novenber, 1919, at appropriate places in the
Cvil Service Regulations for ready reference. A comparison
of the language used, in Note 1 to article 465-A with that
enpl oyed in new rul e 4 announced by Resol ution No. 1085-E. A
dated the 15th Novenber, 1919, will also. make it clear

beyond doubt that the purpose of Note | is not to confer on
the Governnent any newright to compulsorily retire an
of ficer on completion by himof twenty-five years", service

but that it is intended to serve as a remnder. that ' the
CGovernment already has such right which it, nmeans to

"“retain". One "retains" only what one already possesses and
the word "retain" is wholly inappropriate for the purpose of
conferring a fresh right. The last sentence of Note | is
only an administrative direction, as to when the existing
right of the Governnent is to; be exercised. | ndeed,
article | in. Chapter | of the: Cvil Service Regulations
clearly provides that the regulations therein are intended
only to regulate salaries, |eave, pension and ot her

al l owances and that they do not deal otherw se t han
indirectly with matters relating to recruitment, pronotion

official duties, discipline or the like. In short, the
| anguage of’ Note | to article 465-A nakes it abundantly
clear that the Governnment’s right to conpulsorily retire an
officer is not derived fromMNote 1. Note | only assunmes its
exi stence aliunde and indicates when that existing right 1is
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to be, exercised and what consequences are to followif that
right is exercised. That right is obviously derived from new
rule 4 which was announced by Resolution No. 1085-E. A on
the 15th Novenber, 1919. Being in operation at the date of
the passing of the Government of

36

India Act, 1919, that rule, by virtue of sub-section (4) of
section 96B of that Act, becane binding on the appellant
although he was enployed by the Secretary of State for
India. We, therefore, agree with the H gh Court, though on
different grounds, that the first question raised by the
appel  ant nust be answered against him It is unfortunate
that the Gazette of India notifications of the severa

earlier resolutions referred to above were not made
avail able to the Hi gh Court.

Re. (ii) and (iii).-It will be convenient to deal with these
two questions together.  Learned counsel for the appellant
urges that even assumng that rule 4 announced by Resol ution
No. 1085-E. A and on which Note | to article 465-A of the
Cvil Service Regul ations was based had, on the passing of
the Governnment of India Act, 1919, becone binding on the
appel lants it nevertheless becane void on the coming into
operation of the Constitution of India by reason of its
being repugnant to the provisions of article 31 1 of the
Constitution. The /argunment is that a conpul sory retirenent
of an officer was nothing but his renmoval from service

within the neaning of article 311 and as rule 4 as well as
Note | to article 465-A of the Cvil Service Regulations
sanctioned conpulsory retirenment ~wthout assigning any
reason which, in substance, nmeant wi thout giving him any

opportunity to show cause against such action being taken in
regard to him it became repugnant to-article 311 of the
Constitution and, therefore, becane void. The argunent,
al t hough pl ausi bl e and attractive, was neverthel ess rejected
by the Hi gh Court and we think it rightly did so. A brief
study of the history and development of the rule now
enbodied in article 311 and a consideration of the /| anguage
of that article and the relevant rules will anply confirm
the correctness of this concl usion

In England the rule was well established from very early
times that public offices were held at the pleasure of the
Crown. The English constitutional theory was that the King
could do no wong and accordingly the services of a civi
servant could be term nated without assigning any reason and
no action could be maintained in the King's Courts for
damages for w ongful

37

dismissal. This principle appears to have been applied even
to the servants of the East India Conpany and certainly to
the civil servants after the British Crown took over the
territories and the adnministration thereof from “the East
India Company. This state of affairs continued untill 1919
when section 96B of the Government of India Act, 1910, while
maintaining that the tenure was during His Maj esty’ s
pl easure, introduced a mnor restriction on this power  of
di smssal. The relevant portion of sub-section (1) of that
section was in the terns followi ng :-

" 96B. (1) Subject to the provisions of this Act and of
rul es made thereunder, every person in the civil service of
the Crown in India holds -office during H's Mijesty's
pl easure, and may be enployed in any manner required by a
proper authority within the scope of his duty, but no person
in t hat service nay be di smi ssed by any,
authority subordinate to -that by which he was appointed,
and the Secretary of State in Council may (except so far as
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he my provide by rules to the contrary) reinstate any
person in that service who has, been disni ssed.
The rest of the sub-section need not be quoted. As already
stated, sub-section (4) of this section validated and
confirmed the then existing rules and sub-section (2) gave
power to the Secretary of State for India in Council to make
rules for regulating the «classification of the civi
services in India, the nmethods of their recruitment, their
conditions of service, pay and all owances,, and discipline
and conduct. In exercise of this power the Secretary of
State for India in Council franed certain rules in Decenber,
1920, which with subsequent nodifications were published on
the 27th May, 1930, as "The Civil Services (Cassification
Control arid Appeal) Rules.” Rule 49 provides:

" 49. The follow ng penalties may, for good and sufficient
reason and as hereinafter provided, be inposed upon nmenbers
of the services, conprised in any of the classes (1) to (5)
specified in rule 14, nanely: -

(i) Censure.

38

(ii)Wthhol ding of increnents or.- pronotion, i ncl udi ng
st oppage at an efficiency bar

(iii)Reduction to a | ower post or tine-scale, or to a |ower
stage in a time-scale.

(iv) Recovery frompay of the whole or part of any pecuniary
| oss caused to Governnent by negligence or breach of orders.
(v) Suspension.

(vi) Renoval fromthe civil service of the Crown, which does
not disqualify fromfuture enploynent.

(vii) Dismissal from the civil service of the Crown,
which ordinarily disqualifies fromfuture enploynent.

Expl anation.-The term nation of enploynent(a) of ‘a person
appoi nted on probation during or at the end of the period of
probation, in accordance with the ternms of the appointnent
and the rul es governing the probationary service; or

(b) of a temporary Covernment servant appointed otherw se

than wunder contract, in accordance with rule 5/ of the
Central Cvil Services (Tenporary Service) Rules, 1949; or
(c) of a person engaged under a contract, in accordance

with the terns his contract does not anmount to renoval or
di smissal within the meaning of this rule or of rule 55].
The, relevant portion of rule 55 runs thus

" 55, Wthout prejudice to the provisions of the Public
Servants Inquiries Act, 1850, no order of dismssal, renoval
or reduction shall be passed on a nenmber of-a service (other
than an order based on facts which had led to his conviction
in a crimnal Court or by a Court martial) unless he has
been informed in witing of the grounds on which it is
proposed to take action, and has been afforded an adequate
opportunity of def endi ng
hinmsel f ... .. .

The rest of this rule which lays down the details of
procedure to be foll owed need not be quoted for our present
pur pose. Under article 353 of the G vil Service
Regul ations, no pension may be granted to an officer
di sm ssed or renoved for m sconduct, insolvency or
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inefficiency, but to officers so dismssed or renpved
conpassionate allowances my be granted when they are
deserving of special consideration, provided that such
al l owance shall not exceed two-thirds of the pension which
woul d have been admssible to himif he had retired on
medi cal certificate.

It will be noticed that the rules just referred to con-
tenplate and provide for both dismssal and renoval from
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servi ce. As regards pension both dismssal and renoval

stand on the sane footing, nanely, that both of them entai

| oss of pension and even when a conpassionate allowance is
granted in either case such’ allowance is much | ess than the
pension that had been earned. The only difference between
dismissal and rempval is that while dismissal ordinarily
disqualifies the officer fromfuture enploynent, renoval

does not. It nay also be nmentioned here that although the
power of dismissal at pleasure was " subject to the
provisions of this Act and of the rules made thereunder "

the Judicial Conmittee held in Rangachari v. Secretary of

State(1l) and in Venkatarao v. Secretary of State(2) that

those opening words of section 96B(1) did not qualify the
unfettered discretion of the Crown to disniss a servant at

pl easure and that the renedy of the servant for the
violation of the rules was not by a law suit but by ’an
appeal of an official or political Kkind.

Then came the Governnment of Indiia Act, 1935. Section 240 is
i nportant ~ for our purpose. The relevant portions of that

section were as foll ows:

" 240. (1) Except as expressly provided by this Act, every
person who is a menber of a civil service of the Crown in
India, or holds any civil post under the Crowmn in India,

hol ds of fice during H s Mjesty’ s pleasure.

(2) No such person as aforesaid shall be dismssed fromthe
service of His Majesty by any authority subordinate to that

by which he was appoi nt ed.

(3) No such person as aforesaid shall be dismissed or

reduced in rank until he has been given a reasonable

(1) L.R 64 1.A 40; Al.R 1937 P.C 27.

(2) L.R 64 1.A 55 A1, R 1937 P.C 37,
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opportunity of show ng cause agai nst the action proposed to
be taken in regard to him"

The rest of the section is not-material for the present

di scussi on. In short, sub-section (1) reiterated the
English constitutional theory, sub-section (2) reproduced
the restriction introduced by section 96B (1) of ‘the 1919
Act and sub-section (3) gave statutory protection to the
rights conferred by rule 55 of the Cuvil Service, %
(O assification, Control and Appeal) Rul es but which, prior

to this Act of 1935, had been held by the Privy Council in
the two last cited cases to be ineffective against the
Crown’s plenary power of dismissal. It will, however, be
noticed that in sub-section (3) the word " renpved was not

used, although that word occurred in rule 55 and the other

rules quoted above. It was, however, held inl.~ M Lal’s
case(l) that renoval was wthin section 240(3), which
concl usi on inplies that renmoval is conpri sed Wi thin

di smissals The position, therefore, is that both under the
rules and according to the |ast nentioned decision of the
Judicial Committee there is no distinction between a
di sm ssal and a rempval except that the forner disqualifies
fromfuture enploynment while the latter does not.

Finally, we have our new Constitution. Article 3 10(1)
reiterates the constitutional theory of the tenure of office
being during the pleasure of the President, the Governor or
Raj pramukh as the case may be. Article 311(1) reproduces
the provisions of section 240(2) of the Government of India
Act, 1935. Clause (2) of article 311, leaving out the
provi so, runs thus:

"(2). No such person aforesaid shall be dism ssed, renoved
or reduced in rank until he has been given a reasonable
opportunity of showi ng cause agai nst the action proposed to
be taken in regard to him"
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The word " renoval which is used in the rules is al so used
in this clause and it may safely be taken, for reasons
stated above, that wunder the Constitution renoval and
di smissal stand on the same footing except as to future

enpl oyrent . In this sense renmoval is but a species of
dism ssal. |Indeed, in our recent decision

(1) LR 75 1,A 225; Al.R 1948 P.C. 121
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in Satischandra Anand v. The Union of India(l) it has been’
said that these terns have been used in the sane sense in
article 31 1.

Renoval , like -dismssal, no doubt brings about . a
term nation of service but every termnation of service does
not anount to dismissal or renpval.” A reference to the

Expl anation to rule 49 quoted above will show that severa
ki nds of term nation of service do not anpbunt to renoval or
di smi ssal . Qur recent decision in Satishchandra Anand v.
The Union of India (supra) fully supports the conclusion
that article 311 does not apply to all cases of. term nation
of service: That was a case of a contract for tenporary
service being terninated by notice under one of the clauses
of the contract itself and fell within clause (c) of the
Expl anation to rule 49 and article 311 was held by this
Court not to have any application to the case. The question
then is whether a/'term nation of service brought about by
conpul sory retirement is tantanbunt to a dismissal or
renoval from service so as to attract ~the - provisions of
article 311 of the Constitution. The answer to the question
will depend on whether the nature and incidents of the
action resulting in dism ssal or renpval are'to be found in
the action of conpulsory retirenment.

There can be no doubt that,renoval--1 am using ‘the term
synonynously with dismissal-generally inplies that t he
officer is regarded as in sonme manner blamewrthy or
deficient, that is to say, that he has been guilty of some
m sconduct or is lacking in ability or capacity or the wll
to discharge his duties as he should do. The action of
renoval taken against himin such circunstances  is thus
founded and justified on sonme ground personal to the
of ficer. Such grounds, therefore, involve the levelling of
some imputation or charge against the officer which my
conceivably be controverted or explained by the officer
There is no such el ement of charge or inputation in the case
of conpul sory retirenent. The two requirenents for
conpul sory retirement are that the officer has conpleted
twenty five years’ service and that it is in the public
interest to dispense with his further services It is true
t hat

(1) [1953] S.C. R 655 at p. 659.
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this power of conpulsory retirement may be used “when the
authority exercising this power cannot substantiate the
m sconduct which may be the real cause for taking the action
but what is inportant to note is that the directions in the
| ast sentence in Note 1 to article 465-A nake it abundantly
clear that an inputation or charge is not in terns made a
condition for the exercise of the power. |In other words, a
conpul sory retirement has no stigma or inplication of
m sbebavi our or incapacity. in the present case there was no
doubt sone inmputation against the appellant which he was
called wupon to explain but it was nmade perfectly clear by
the letter of the 4th January, 1950, that the Government was
not holding any formal enquiry under rule 55 of the Cvi

Services (Cassification, Control and Appeal) Rules and that
before taking action for his conmpulsory retirement the
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Government desired to give himan opportunity to show cause
why that action should not be taken. In other words, the

enquiry was to help the Governnent to nake up its nmnd as to
whether it was in the public interest to dispense with his
services. It follows, therefore, that one of the principa

tests for determining whether a termnation of service
amounts to dismssal or renmoval is absent in the case of
conpul sory retirenent.

Finally, rule 49 of the Civil Services (Cassification

Control and Appeal) Rules clearly indicates that disnissa

or renoval is a punishnent. This is inposed on an officer
as a Penalty. It involves |oss of benefit already earned.
the officer dismssed or renoved does not get pension which
he has earned. He nmamy be granted a conpassionate allowance
but t hat, under article 353 of the G vil Servi ce
Regul ations, is always | ess than the pension actually earned
and is even |less than the pension which he would have got
had he retired medical certificate. But an officer who is
conpul sorily retired does not |ose any part of the benefit
that he ' has earned. On conmpul sory retirement he wll be
entitled to the pension etc. that he has actually earned.
There is no dinminution of the accrued benefit It is said

that conpulsory retirenent, like disnmssal or renoval
deprives the officer of the chance of serving
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and getting his pay till he attains the age of superan-
nuation and thereafter to get an enhanced pension and that
is certainly a punishnent. It is true that in that wde

sense the officer may consider hinself punished but there is
a clear distinction between the |oss of benefit already
earned and the |oss of prospect of earning sonething nore.
In the first- case it is a present and certain loss and is
certainly a punishnent but the |oss of future prospect is
too wuncertain, for the officer nay die or be otherw se
i ncapacit at ed from serving a day |onger and cannot ,
therefore,, be regarded in the eye of the law as a
puni shnent. The nore inportant thing is to see whether b vy
conpul sory retirement the officer |oses the benefit he has
earned as he does by dism ssal or renoval. The  answer is
clearly in the negative. The second elenent for deternining
whether a termnation of service amounts to disnissal or
r enoval is, therefore, also absent in the case of
term nation of service brought about by conpul sory
retirement.
The foregoing discussion necessarily leads us. to the
conclusion that a compul sory retirenent does not ampunt to
di smssal or renoval and, therefore, does not attract the
provisions of article 311 of the Constitution or/ of rule 55
and that, therefore, the order of the President . cannot be
chal l enged on the ground that the appellant had not been
afforded full opportunity of 'showing cause against the
action sought to be taken in regard to him Both the
guesti ons under consideration nust al so be answered agai nst
the appel | ant.
The result, therefore., is that this appeal fails and nust
stand dismissed. In the circunstances of this case we nmake
no order as to costs.

Appeal dism ssed
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