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PETI TI ONER
G S.1.C. KARMACHARI UNION & ORS

Vs.
RESPONDENT:
GUJARAT SMALL | NDUSTRI ES CORPN. & ORS
DATE OF JUDGVENT: 12/ 12/ 1996
BENCH

K. RAMASWAMY, S.B. MAJMUDAR, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
ORDER

This wit petition under Article 32 of the Constitution
has been filed challenging the validity of the Resolution
dat ed August 29, 1987 where under the respondent- Corporation
had resolved to inplenent the roster systemand pronotion of
Schedul ed and Tribes enployer as per the directives and
Resol ution of the Gujarat Governnent on January 31, 1976 to
give effect to the policy of reservation in pronmotions in
all dass-1, dass-Il1 and Cass posts in grades or services
in which the elenent of direct recruitment, if any, does not
exceed 50% The decision on the fitness or unfitness of an
Oficer would be taken by ‘the departnental Pronotion
conmittee which would be constituted by the Departnments. A
100 point roster as per percentages of reservation for
Schedul ed Castes and Scheduled Tribes, to -deternmine the
nunber of vacancies reserved in a year would be foll owed.
According to the points in the roster, if their are any
vacanci es reserved for each of the two classes nentioned
separate lists would be drawn up of the eligible candi dates
for each of these categories and general - candidates and
arranged in order of their inter-se seniority inthe min
list. The Scheduled Castes and Schedul ed Tribes enpl oyees
shoul d be adjudged by the Departnental Pronotion conmittee
separately in regard to their fitness. |In paragraph 4 of the
Resolution, it was stated that these orders would take
effect from January 1, 1976.

On April 30, 1984, the respondent-Board passed a
Resolution that in Article 16(4) and Article 335 of the
Constitution provision has been made for backward classes
for appoint nent and, therefore, their should be  no
difficulty in providing reservation in appointnment to posts
to give the benefit to the backward classes; and that the
percentage of reservation as is kept in the Governnent
service would be applicable to the Corporation. As per the
orders of the Board, for every type of recruitment at every
stage or service or place, a separate roster register, as
per the prescribed format, is to be Kept. The Board had
given order for filling up the posts as per the percentage
for Schedul ed Castes an Schadul ed Tri bes. But for
i ntroduction of roster system in the direct recruitnment or
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pronotion the Corporation had not yet issued any orders. The
Corporation, therefore, resolved to give effect to the
obj ectives of the Governnment and authorized the Managing
Director to follow the roster system scrupul ously as per the
directions of the Governnent in IMPD, vide letter dated
Septenmber 29, 1983 for «class-1 to class-1V enployees which
are as under:

(1) For SO ST

(i) For direct recruitnent

Class | upto Sr. Executive's |eve

and Cass Il, Il and IV enpl oyees.

(ii) For pronotion

Class | upto Executive l|evel and

Class I, 11l and IV enpl oyees.

(2) For Socially and Educationally

Backwar d C ass and Physi cal | 'y

handi capped

(i) For direct recruitment only

Class I, Cass1l, Cass 1l and

Class 'V enpl oyees. "

Subsequently, they passed the inmpugned Resolution
giving effect to the policy of reservation and the roster
systemw. e.f. 1.1.1976. The question is: fromwhat date the
Cor poration would gi've effect to the roster systen?

It is true, as contended by Shri P.S. Poti |[|earned
seni or counsel for the State, that when the policy of the
CGovernment envi saged under Article 16(4) read with Articles
14 and 16(1) and 335 is given effect to the reservation in
initial requirenment « and pronotion can be nmnmde. But the
guestion of retrospectively the policy does not arise; what
is being done is to give effect to the constitutional policy
of providing adequate representation to the nenbers of
Schedul ed Castes and Scheduled Tribes in-all dasses of
service or posts where they are not adequately represented.
therefore, the arbitrariness does not arise since it is part
of the schene of the «constitution. Unl ess adequate
representation is given to the enployees belonging to
Schedul ed Castes and Scheduled Tribes in pronotions also,
the adequacy to representation in all classes and grades of
service, where there is no elenent. of direct recruitnment
cannot be achieved. Qovious, therefore, Article 16(4-A) was
brought on the Constitution by Constitution (77th Arendrent)
Act, after the majority Judgment of this Court by a Bench of
9 Judges in Indira Sawhney vs. Union of India & Ors. [(1992)
Supp. 3 SCC 210]. The Preanble of the Constitution and
Article 38 accord social and economnic Justice as fundamental
rights to all people in all institutions of national |eave.
Article 46 enjoins the State to accord social and economc
justice to the Scheduled Castes and Scheduled Tribes.
Article 51A enjoins every citizen to inprove excellence
individually and collectively so that the nation constantly
rises to hi gher | evels, soci al ly, econom cal Iy and
culturally. Right to devel opnent assured by the Constitution
is held to be a fundanmental right. So the policy of
reservation in the preanble of the Constitution, the
fundanental rights wunder Articles 14, 15(1), 15(4), 16(1),
16(4), 16(4A) 46 and 335 and the other related articles is
to give effect to the above constitutional objectives.

On the facts, it is not necessary for us to go into the
guestion of retrospectivity for the reason that after the
af oresaid Resolution and sinlar other Resolutions by other
institutions came to be passed, followed by agitation
carried on by the antireservationists in the State, the
Gujarat State CGovernnent had constituted as Expert Committee
to go into the question which had nade 11 recomendati ons
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for inplementation. One of the reconmmendations made by the
said comittee was to give effect to the policy of
reservation prospectively. The CGovernnment had accepted the
recomendati on and agreed thus:

"Orders for inplementation on the

recomendat i ons of the Sadhwan

Committee Nos. 5, 6, 9, 10 and 11

wi || have prospective effect.”

Iltem1l relates to giving effect to the roster system
prospectively. In that view of the matter, the Governnent
havi ng conceded to the clains of anti-reservationists and
passed the resolution to give effect to the policy of
reservation in pronotions prospectively, the respondent-
Corporation was justified in passing the Resolution for
giving effect to the policy of reservation in all posts of
classes | to IV fromApril 30, 1984. The subsequent i npugned
Resol ution giving effect to the roaster from January 1
1976, there for, would not be justified in the Iight of the
Resol ution passed by the Governnent on August 18, 1985
referred to earlier.

It is seen that pending wit —petition sonme officers
bel ongi ng to Schedul ed Castes and Schedul ed Tri bes have cone
to be promoted. Since they are only nmarginal pronotions, we
do not like to interfere with the pronotions already nade.
Subj ect to sustaining the pronotions already, there shall be
a direction that the Corporation would keep operating the
roster we.f. April 30, 1984 and onwards.

The writ petition is disposed of ‘accordingly. No costs.




