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PETI TI ONER
RADHEY SHVAM

Vs.

RESPONDENT:
STATE OF U. P.

DATE OF JUDGVENT: 16/ 10/ 1998

BENCH
G T. Nanavati, S.P. Kurdukar

JUDGVENT:

NANAVATI " J-

Leave granted

Heard | earned counsel for the parties,

The appel l ant, and the other two co-accused  were convicted

by the Court of Additional Sessions-Judge Shahjahanpur, in
Sessions Trial No .181 of 1979 for ~the offence punishable

under Section 302 |.P.C ALl the three accused filed
Crimnal Appeal No.396 of 1980 in the Hgh Court of
Judi cature at Al | ahabad. The Hi gh Court held that the

accused had acted in exercise of "their right of  private
defence but had exceeded the same and, therefore, their
convi ction under Section 302 was not proper. It, therefore,
partly allowed the appeal by setting aside their conviction
under Section 304, IPC and by convicting them under Section
304, Part |, IPC, and sentenced themto suffer 7 years’ RI.
Qut of the three convicted, accused only the appellant has
filed an appeal challenging his and conviction under Section
304, Part I, IPC, and al so the order of sentence.

VWhat is urged by the |earned counsel for the
appellant is that the conviction of the appellant under
Section 304, Part I, IPC, is not sustainable as there is no
evidence to show that he had inflicted any blow on the
deceased. He subnmitted that the evidence which was |led by
the prosecution was of general nature as Miunshi Lal - PW1
and Raja Ram PW-2 - have not specifically stated that the
appellant had given any particular blowwth a stick to
deceased Ram Sar an

In this case, the accused had also |ed defence
evi dence to prove that accused Ranmanand had also received
injuries during the same incident. After appreciating the
evi dence of the prosecution witnesses and considering the
circunstance that the accused had also received injuries
whi ch had renai ned unexpl ai ned the H gh Court came to the
conclusion that the prosecution version was not such as
could be accepted in toto. It also took note of the fact
that independent w tnesses, though available, were not
exam ned by the prosecution. It also held that the accused
had a right of private defence. It held that the three
convi cted accused had exceeded the right of private defence
but we do not find any evidence to show that the appell ant
had given, fatal blow or any bl ow which was likely to cause
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the death of Ram Saran. | n absence of such evidence the
appel | ant coul d have been convicted only under Section 325
and not under Section 304 Part | IPC. W, therefore, partly
allow this appeal and alter the conviction of the appellant
fromthat under Section 304, Part I, IPCto Section 325 |IPC
Consequently, the order of sentence is also nodified and the
sentence of 7 years’ R 1. inposed upon himis reduced to R
for 2 years.




