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ACT:

Constitution of India: Art. 32-Death sentence-Delay in
execution-Wit petition once rejected-Sane plea not to be
rai sed by repeated petitions-Subsequent nercy petition not
di sposed of expeditiously-Continued detention in prison not

render ed conpl etely irrelevant —~and considered as a
ci rcunst ance assum .ng si gni fi cance with subsequent
ci rcumnst ances- Deat h sent ence-Substi t ut ed by life

i mprisonment.

HEADNOTE

The petitioner was convicted of murder and was
sentenced to death by the Sessions Court on 13.12.1978. His
appeal to the High Court and Special Leave petition to this
Court were dismissed. His nmercy petitions to the  Governnent
and to the President of India were also rejected. The
execution of the sentence renmined stayed till it stood
vacated on 11.10.1988 on dismssal of a wit petition**
under Article 32 of the Constitution filed by his _brother
for conversion of the death sentence into one of Jlife
i mprisonnent on the ground of delay in its execution. On
18.11.1988 the petitioner again filed a mercy -petition
bef ore the Governor and his execution was once nore stayed,
and since then he was awaiting the final outconme of. his
petition.

neanwhil e, on 24.12.1990, a prisoner sent a letter
praying for release of the petitioner, which was treated as
a wit petition on behalf of the convict under Article 32 of
the Constitution.

It was contended on behalf of the petitioner that the
death sentence awarded to hi mshoul d be quashed as there had
been i nexcusabl e delay in executing the sane.

On consideration on nature and effect of the delay in
execution of the sentence after the petitioner filed nercy
petition on 18.11.1988, in the light of the principles laid
down in Triveni ben's case**.

Al owi ng the appeal, this Court,

HELD: 1. Once a petition for conversion of death
sentence into one of life inprisonnent is rejected, the plea
raised in the petition so
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rejected, cannot be pernitted to be raised by repeated
petitions. But this does not deprive the convict of his
right to renew the prayer on fresh circunstances arising
| ater and, therefore, not considered. [465B-C

2. In the instant case, the petitioner could not
succeed on the basis of the delay prior to October, 1988 as
it had been considered in the earlier petition which was
di smssed; but the fact that the petitioner had been
continuously detained in prison since 1972 was not rendered
conpletely irrelevant and should be considered nerely as a
circunmstance assuming significance as a result of the
rel evant circunstance, arising subsequent to the judgnent
rendered in Cctober, 1988. [465E-F, 467C D

3. The initial reason for the further delay has been a
fresh nmercy petition filed by the petitioner. Al thought the
stay of the execution was certainly appropriate in the event
of not rejecting the prayer at-once, yet the matter should
have been di sposed of expeditiously and not kept in abeyance
as was done. If the concerned officers had bestowed the
necessary attention to the matter and devoted the tinme its
urgency needed, undoubtedly, the entire process of the
consideration of the questions referred would have been
conpleted within a reasonable period without |eaving any
yawni ng or "enbarrassing gap". There had been an avoidable
delay considerable in the totality of 'circunstances, for
which the petitioner was in no way responsible. [466D E
467A- B]

4. The only relief a convict” awaiting execution of
death sentence can get fromthis Court on the ground of

delay is conversion of the sentence into that of life
i mprisonnent. [467F]

5. In viewof all the circumstances of the case, the
petitioner’'s death sentence is substituted by inprisonnment
for life and he woul d be governed and dealt with as a life

convict for all purposes. [476E, G
**Sm. Tribeniben v. State of @Gujarat, [1989] 1 S.C.C
678, followed.

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition (CRL.) No. 133 of 1991

(Under Article 32 of the Constitution of India).

R K. Jain, Ravi Prakash, Ms. Swati Kapoor M. Abha R
Sharma and Ms. Rajni K Prasad for the Petitioner
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Al taf Ahmed, Additional Solicitor General, M. Kusum
Choudhary, C. Ramesh and M. A Subhashini for t he
Respondent s.

The Judgrment of the Court was delivered by

SHARMA, J. On the basis of a letter received from a
prisoner detained in Alipore Central Jail, Calcutta, draw ng
the attention of this Court to the long wait of Daya' Singh,
the petitioner convicted for the nurder of late Chief
M nister of Punjab Pratap Singh Kairon, |odged at present
in Rohtak Jail Haryana, pending the execution of his death
sentence, this case was registered as a wit petition and
was |isted before us on 27.3.1991. Al the relevant facts
were not available fromthe letter but from the Ofice
Report it appeared that the case of the condemmed prisoner
had earlier cone to this Court. We directed the Registry to
examine the earlier files and place before us the relevant
details. In the neantinme we stayed the execution of the
death sentence. The I|earned carousel for the State of
Haryana was al so inforned about the case. As directed, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

case was placed before us again on Monday, the 1st April
1991, when Ms. Kusum Chaudhary appeared on behal f of State
of Haryana and orders were passed for notice to the counse
representing the Union of India. Having heard about the
case, the convict Daya Singh engaged his own counsel to
repr esent him and to press this wit petition and
accordingly M. R K Jain appeared for himon 5.4.1991. W
have, in the circunstances, treated this application as one
directly by Daya Singh. The Union of India is represented by
Addi tional Solicitor General of India. The case was further
adjourned at the request of the counsel and was wultimately
heard on 16.4.1991.

2. M. Jain has contended that if the rel evant
circunstances of this case are examned in the light of the
decisions of this Court, the conslusion is irresistible that
there has been inexcusable delay in executing the death
sentence of the ~petitioner, ~and the sentence shoul d,
therefore, be quashed by this Court under Article 32 of the
Constitution.

3. 'The petitioner was tried for the murder of Sardar
Pratap Singh Karion which took place in 1965 and was
convicted and sentenced to-death by the trial court on
13.12.1978. The sentence was confirmed by the H gh Court on
22.3.1980. His Special |eave petition was dismssed by this
Court on 21.8.1980 <and a further prayer  for review was
rejected on 2.9.1981. He filed nercy petitions before the
Governor and the President of India, which were also
rej ected.
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Seveal orders of stay were passed fromtinme to tine, the
details whereof are not very significant-in view of the
rejection by this Court of an wearlier application under
Article 32, being Wit Petition No. 191 of 1986, filed
through his brother Lal Singh. The case was disnissed on
Cctober 11, 1988 and the stay of the execution of the
sentence stood vacated. The reasoned judgment, however, was
pronounced later and is resported in Snt. Triveniben v.
State of CQujarat, [1989] 1 SCC 678. The petitioner /filed
another nercy petition thereafter before the Governor of
Haryana on 18.11.1988 and an order for stay of execution was
agai n passed. The matter remai ned pending and the petitioner
has been awaiting the final outcome of his last petion since
then. On the basis of a newspaper report dated Decenber 24,
1990 it is alleged that the attention of the Deputy Prine
M nister was drawn to the petitioner’'s case and the Deputy
Prime Mnister gave an assurance that he would exanine the
matter. The report drewthe attention of  Alipore Jai
prisoner which pronpted himto send the letter which led the
Registry of this Court to register the present Wit
petition.

4. The wearlier wit petition of the petitioner Wit
petition No. 191 of 1986, filed through his brother La
Singh, was initially heard by a Division Bench of this Court
and the matter, along with a number of other applications on
behal f of other convicts was referred for the decision  of
the Constitution Bench. The cases were heard at considerabl e
length by the Constitution Bench of which one of us
(Sharma, L) was a nenber and the |eading argument at that
stage was al so made by M. R K Jain when all aspects of the
cases were thoroughly considered. Finally, this Court
substituted the sentence of death of one convict (Harbhajan
Singh) in another case by the sentence of inprisonnent for
life, but the other wit petitions including that of the
prisoner were dismissed. In the circunstances the petitioner
cannot succeed on the basis of the wearlier delay. The
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operative part of the judgnent, as stated earlier, was
passed in Cctober, 1988 and what is now relevant to

consider is the delay subsequent to this date.

5. Before proceeding further we may refer to the
decision in Snt. Triveniben s case |aying down the principle
whi ch governs the present petition. Although the cases were
di sposed of by two judgenents, according to the opinion of
the Bench, which was unani nous, undue delay in execution of
the sentence of death entitles the condemmed prisoner to
approach this Court under Article 32, but this Court will
examine only the nature of delay caused and circunstances
ensued after the sentence was finally confirmed by the
judicial process, and will have no jurisdiction to reopen
the concl usi ons reached by the

466
Court while finally nmaintaining the sentence of death.
Further, while considering the grievance of inordinate del ay
this Court may consider all the circunstances of the case
for deciding as to whether the sentence of death should be
altered ‘into inprisonnent for life, and no fixed period of
del ay could “be held to make to sentence of deat h

i nexecutable. In the light  of these observations t he
ci rcunst ances of the present case are to be exam ned.
6. It is truethat while rejecting the earlier prayer

of the petitioner on Cctober 11, 1988 all the relevant
consi derations were taken into account and the petitioner
cannot be pernmitted to raise the sane plea once rejected, by
repeated petitions. But this does not deprive the petitioner
the right to renew the prayer on fresh circunmstances arising
|ater and, therefore;, not considered. This is the position
in the present case. Although the matter was finally closed
by this Court in Cctober, 1988, the petitioner continues to
remain in a state of suspense since then. The main question
is as to what is the effect of this delay.

7. The initial reason for the further delay has been a
fresh mercy petition filed by the petitioner. Does this fact
justify Kkeeping himunder a sence of anticipation for nore
than two years? If the prayer was not considered fit be
rejected at once it was certainly appropriate to have stayed
the execution, but the matter shoul'd have been di sposed of
expedi tiously and not kept in abeyance as has been done. The
counter affidavit filed on behalf of the ~Union of India
states that on the receipt of the last nercy petition the
CGovernor of Haryana inmediately made a reference to the
Presi dent of India seeking enlightennent on the question as
to  whether the Governor, while dealing with such
applications, is bound by the advice of the Chief Mnister
of the State and whether it is open to the CGovernor to
exercise his constitutional power in a case where an earlier
application to the sane effect had been rejected by the
President. Soon after the receipt of this conmuni cat i on,
the matter was referred to the Departnent of Legal Affairs,
Mnistry of Law and Justice for advice, and the Mnistry
suggested that the question should be discussed wth the
Attorney GCeneral of India. Since the matter renmained under
consideration no reply could be sent to the quarry and
ultimtely it was only in March this year, that the reply
could be sent in the shape of a directive under Article
257(1) of the Constitution to all the Chief Secretaries of
the State Governnents and Union Territories. The affidavit,
however, does not furnish any fact or circunstance in
justification of the delay. In absence of any reasonable
expl anati on by the respondents we are of
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the view that if the concerned officers had bestowed the
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necessary attention to the matter and devoted the tinme its
urgency needed, we have no doubt that the entire process of
consideration of the questions referred would have been
conpleted within a reasonable period wi thout |eaving any
yawning gap rightly described by the |learned Additiona
Solicitor GCeneral as "enbarrassing gap". There has, thus,
been an avoidable delay, which is considerable in the
totality of circunstances in the present case, for which the
condemmed prisoner in in no way responsible.

8. As was cautioned by this Court in Snt. Triveniben' s
case we are not laying down any rule of general application
that the delay of two years wll entitle a convict,
sentenced to death, to conversion of his sentence into one
for life inprisonnent, rather we have taken into account the
cumul ative effect of all the circunstances of the case for
consi dering the prayer of the petitioner. Although the fact
that the petitioner has been continuously detained in prison
since /1972 was taken into account while rejecting his
earlier wit petition, the sane is not rendered conpletely
irrelevant ~for the purpose of the present case and we have
taken it _into consideration nerely as a ci rcunst ance
assum ng signi ficance as a result of t he rel evant
ci rcunmst ances ari si ng-subsequent to the judgment rendered in
Cct ober, 1988.

9. Having regard to all the circunstances of the case,
we deemit fit to and accordingly substitute the sentence of

imprisonnent for life in place of the petitioner’s death
sentence. The wit petition is accordingly allowed.
10. In the letter fromAlipore Jail a prayer has been

made for the release of the petitioner. As was indicated in
Triveniben's case, the only relief a convict awaiting
execution of death sentence can get fromthis Court on the
ground of delay is conversion of the sentence into that of
life inprisonment. However, on conversion of the @ death
sentence to life inprisonment, the petitioner would now be
governed and dealt wth as a life convict for all purposes.
W are not required to say anything nore in this/ behalf.
This prayer nmade in the letter is rejected.
R P. Petition allowed.
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