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I ndustri al Di sput e- Donesti c enqui ry-Viol ati ve of

principles of natural justice-If _labour court  should give
opportunity to adduce evidence -afresh-Failure to do so-If
vitiates the award.

HEADNOTE

On the question, whether when a domestic inquiry held
by an enpl oyer was found by the |abour court as violative of
the principles of natural justice there Ws any duty cast
upon that court to give an opportunity to the enployer to
adduce evidence afresh before it and whether failure to do
so would vitiate its
N

HELD: When a case of dismssal or discharge of an
enpl oyee is referred for industrial adjudication the |abour
court should first decide as a prelinmnary issue whether the
donestic enquiry has violated the principles of natura
justice. When there was no donestic enquiry or- defective
enquiry is admitted by the enployer, there wll be no
difficulty. But when the matter is in controversy between
the parties that question nust be decided as a prelimnary
i ssue.On that decision being pronounced it will be for the

managenent to decide wether it will adduce any evidence
before the Ilabour court. |If it chooses not to adduce any
evidence, it wll not be thereafter permssible in -any
proceeding to raise the i ssue. Three wil | be no

justification for any party to stall the final adjudication
of the dispute by the I|abour court by questioning it,
decision with regard to the prelinnary issue when the
matter, if worthy, can be agitated even after the fina
award. It will be legitimate for the H gh Court to refuse to
intervene at this stage. [368C E]

Wor kmen of  Motipur Sugar Factory (private) Limted v.
Moti pur Sugar Factory [1962] 3 S.C.R 588; Mnagenent of
Northern Railway Cooperative Society Ltd. v. industria
Tri bunal Raj asthan, Jaipur and Anr. [1967] 2 S.C.R  476;
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Managenent of Ritz Theatre (P) Ltd. v. Its worknmen [1963] 3
S.S.R 461/469-470; State Bank of India v. R K Jain & OS.
[1972] 1 S.C.R 755/766, 777; Delhi dCoth & General MIIs
Co. v. Ludh Budh Singh [1972] 3 S.C.R 29/54-56 and Worknen
of Messrs Firestone Tyre & Rubber Conpany of India (P) Ltd.
v. Managenent & Ohers, [1973] 3 S.C R 587/606-607,
referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1716 of
1969.

Appeal by special |eave fromthe award dated the 31st
March, 1969 of the Labour Court, Kol hapur, Mharashtra in
Ref erence (I DA) No. f1968.

B. Sen and |I. N. Shroff, for the appellant.

R K, Garg, S. C Agarwal - and V. J. Francis, for the
respondent'.

The Judgrment of the Court was delivered by

GOSWAM , J. The inmportant question which has been
pi npoi nted hl this appeal by special |eave is whether when a
donestic inquiry held by an enployer is found by the | abour
court as violative of the principles of natural justice
there is any duty -cast upon that court to give an
opportunity to the enployer to adduce evidence afresh before
it and whether to do so would vitiate its award.

362

In the present case the workman concerned was charged
under the standing orders of the company for soliciting or
collecting fromthe enployees contributions for sone purpose
(all egedly pur chase of m cr ophone and | oud- speaker
arrangenents) wthin the factory prem ses. The workman
denied the <charge of soliciting or collecting contribution
within the factory prem ses (for purchase of mcrophone and
| oudspeaker) but added that for this purpose |I collect the
said contribution outside the gate of the Conpany and this
bei ng so, such erroneous information supplied to you by
sonmeone shoul d not be consi dered acceptabl e".

After holding the domestic ‘inquiry in which sone
wi t nesses were exanined by the enployer and cross-exam ned
by the workman and questioning the workman at the outset as
well as at the end of the inquiry, the Enquiry Oficer
Submitted very brief report to t he Wor ks Manager
(hereinafter the Manager) holding that the charges were
established. He did not give any detailed reasons for
preferring the evidence of the six wtnesses examned on
behal f of the employer in the inquiry to the version of the
wor kman. The Manager after perusal of the report of the
Enquiry officer passed the order of dismissal wthout
adverting to the evidence in the inquiry. “This was
particularly necessary since the Enquiry Oficer had not
gi ven his reasons for his finding. Another incident occurred
during the inquiry before the Manager.The workman after
answering the first question of the Manager. when another
guestion was put, abruptly left the inquiry w thout paying
any heed to the orders of the Manager and to persuasion of
other officer resent asking himto wait. The dism ssal order
was passed the same afternoon.

In this appeal we wll proceed on the assunption that
the donestic inquiry was rightly found by the | abour court
to be defective. The |abour court is aware of the |ega
position that it was conpetent in this case to take evidence
of the parties and cone to its own conclusion on the nerits
of the case and to deci de whether the order of dism ssal was
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justified or not to enable it to consider about the relief,
if any, to he awarded to the workman. The |abour court,
however, observed in its award that-
in the instant case no evidence regarding nerits
is led by the opponent before this Court....It is open
to the Labour Court to hold an enquiry itself. But the
opponent has chosen not to | ead any evi dence regarding
the nerits of the alleged misconduct. The natura
result of wvitiating the enquiry would therefore be to
set aside the order of dismissal and to direct the
reinstatement in service of the dism ssed enpl oyee with
all back wages".

The question posed at the comencenent of our judgnent
is thus highlighted by the aforesaid observations of the
| abour court and we are required to consider whether after
the | abour court conmes to a decision about the inquiry being
defective it has any duty to announce its decision in that
behal f to enable the enployer an opportunity to adduce
evi dence before it to justify the order on the charge
| evel | ed ‘agai nst -a wor knan.

363

There is, however.. no -doubt that when the enpl oyer chooses
to do so the workman will have his opportunity to rebut such
evi dence. There is also no doubt, whatsoever, that if the
enpl oyer declines /to avail of such an opportunity, it wll
be open to the | abour court to nake an appropriate award and
the enployer will thereafter be able to nake no grievance on
that score.

In dealing with.a case of ~ dismssal of an industria
enpl oyee, this Court has time and again adverted to various
principles and it is not necessary to recount ~all those
decisions. It will be sufficient ~to concentrate our
attention only on a few of the decisions so far as materia
for our purpose and which are also rightly referred to at
the bar.

The first case arising out off an award that has a
material Bearing on the questionis that of Wrknmen of
Moti pur Sugar Factory (Private)  Limted v. Mdtipur /Sugar
Factory(1l) which is a decision of four |earned Judges. Inter
alia, the question that arose in ‘that appeal was as to
whet her, since the management held no inquiry as required by
the standing orders, it could not justify the discharge
before the Tribunal. In Motipur Sugar Factory's case
(supra), the Court observed at page 597 of the report as
follows : -

“I'f it is held that in cases where the enployer

di smsses his enployee w thout holding an enquiry, the

di sm ssal nust he set aside by the industrial tribuna

only on that ground, it would inevitably nean that the

enployer will imediately proceed to hold the enquiry
and pass an order dismssing the enpl oyee once again

In that case, another industrial dispute would arise

and the enployer would be entitled to rely. upon the

enquiry which he had held in the meantinme. This course
woul d mean delay and on the second occasion it wll
entitle the enployer to claim the benefit of the
donestic enquiry given. On the other hand, if in such
cases the employer is given an opportunity to justify
the i nmpugned dismissal on the nmerits of his case being
considered by the tribunal for itself and that clearly
would be to the benefit of the enployee. That is why
this Court has consistently held that if the donestic
enquiry is irregular, invalid or inproper, the tribuna
may give an opportunity to the enployer to prove his
case and in doing so the tribunal tries the nerits
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itself. This viewis consistent with the approach which

i ndustrial adjudication generally adopts with a viewto

do justice between the parties wi thout relying too nuch

on technical considerations and with the object of

avoi ding delay in the disposal of industrial disputes”.

The consequence that can ensue froma contrary view, as
noticed by the, Court in Modtipur Sugar Factory’'s case
(supra), will appear fromwhat took place in the Managenent
of Northern Railway. Cooperative Society Ltd. v. Industria
Tri bunal , Rajasthan, Jaipur and Anr.(2) where pursuant to
the award after reinstating the enpl oyee the managenent
(1) [1965] 3 S.C. R 588. (2) [1967] 2 S.C R 476
364
drew a fresh proceedi ng and passed a fresh order of renoval
and the A said order was again the subject matter of another
reference to the industrial tribunal

The pertinent question that arises for consideration is
whether it is the duty of thetribunal to make known its
decision to the parties on this jurisdictional aspect of the
case so. that the enployer can avail of the opportunity to
justify the dism ssal based on the charge.

In Managenment of Ritz Theatre (P) Ltd. v. Its workmen
(1), this Court was required to deal with rather ingenious
argunent. It was contended in that case by the worknmen, in
support of the /tribunal’s deci si on, that since the
managenent at the very conmencenent of the trial before the
Tri bunal adduced evidence with regard to the nerits of the
case it should be held that it had given up its claimto the
propriety or val irdity of the donestic enquiry. Wile
repelling this argument this court made some significant
observati ons:

“In enquiries of this kind, the first  question
which the Tribunal has to consider is whether a proper
enquiry has been held or not. Logically, it is only
where the Tribunal is ‘satisfied that a proper enquiry
has not been held or that the enquiry having been held
properly the finding recorded at such an enquiry are
perverse, that the Tribunal derives jurisdiction to
deal with the nerits of the dispute.. Ir the view taken
by Tribunal was held to be correct, it wuld lead to
this ananoly that the enpl oyer woul d be precluded from
justifying the dismssal of his enployee by |eading
additional evidence unless he takes the risk of
inviting the Tribunal to deal wth the nerits for
itself, because as soon as he asks for permission to
| ead additional evidence, it would followthat he gives
up his stand based on the holding of the donestic
enquiry. Other wise, it may have to be held that in al
such cases no evidence should be led on the nerits
unl ess the issue about the enquiry is tried 'as a
prelimnary issue. |If the finding on that prelimnary
issue is in favour of the enployer, then, no additiona
evi dence need be cited by the enployer; if the finding

on the said issue is against hm perm ssion wll have
to be given to the enployer to cite additiona
evi dence". -

Al though this Court in Rtz Theatre's case (supra)
observed that such a procedure may be "elaborate and
somewhat cunbersone” it was not held to be illegal nor had
if been rejected out of hand

In State Bank of Indiav. R K Jain &ors.(2), this
Court had to deal with a simlar question. The contention on
behal f of the managenent in that case was that-

"Even assuning that the domestic inquiry conducted
by the Bank was in any manner vitiated, the Industria
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(1) [1963] 3 S.C R 461, 469-470. (2) [1972] I S.CR
755, 766, 777.
365

erred in lawin not giving an opportunity to the

management to adduce evidence before it to establish

the validity of the order of discharge"

In dealing with the above contention this Court
observed as foll ows: -

"If the managenent defend its action solely on the
basis that the donestic inquiry held by it is proper
and valid and if Tribunal hol ds against the managenent
on that point, the managerment wll fail.... 1t 1is
essentially a matter for the managenent to deci de about
the stand that it proposes to take before the Tribunal
It may be enphasised, that it is the right of the
management to sustain its. order by adducing also

i ndependentevi dence before the Tribunal. It is a right
given to the nmanagenent and it is for the managenent to
avai'l it self of the said opportunity".

On the facts of that case this Court held that the
managenent, having made it clear to the Tribunal that it was
resting its case solely on the donestic enquiry, had no
right to nake a grievance that it should have been given an
opportunity to adduce evidence on facts before the Tribuna
in justification of its order.

This Court further observed in that case that "no such
opportunity was asked for by the appellant nor even avail ed
of". This Court in that case took into account managenent’s
consi stent stand throughout before Tribunal as also that it
nmade no grievance on the score of non-availability of
opportunity to adduce evidence even in the special |eave
petition. The claimof the Bank in that case was rejected on
the peculiar facts found by this Court.

Referring to the State Bank’s case (supra) in Delh
Cloth & General MIls Co. v. Ludh Budh Singh(l), this Court
observed that -

“"the grievance of the managenent before this Court
that the Tribunal should have given such an-opportunity
Suo noto was not accepted in the circunstances of that
case".

There was a further observation in the Delhi Coth & Genera
MIlls' case (supra) to the follow ng effect:

“I't may be pointed out that the Del hi and Madhya
Pradesh H gh Courts had held that it is the duty of the
Tribunal to decide, in the first instance, the
propriety of the domestic enquiry held by the
management and if it records, a finding against the
managenent, it should suo noto provide an opportunity
to the nanagenent to adduce additional evidence though
the managenent had made no such request. This view was
held to be erroneous by this Court, in State Bank of
India v. R K Jain & others" (supra).

(1) [1972] 3 S. C R 29,54-56
10-839Sup. C /75
366

W nmay now refer to the propositions (4), (5) and (6)
inthe A Delhi Coth and General MIIls’ case (supra):

(4) "When a donestic enquiry has been held by the
managenment and the managenent relies on the sane, it is
open to the latter to request the Tribunal to try the
validity of r the domestic enquiry as a prelimnary
issue and also ask for an opportunity to adduce
evi dence before the Tribunal, if the finding on the
prelimnary issue is against the managenent. However
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el aborate and cunbersonme the procedure may be, under
such circunstances, it is open to the Tribunal to deal
inthe first instance, as a prelimnary issue the
validity of the s domestic enquiry. If its finding on
the prelimnary issue is in favour of the managenent,
then no additional evidence need be cited by the
managenent But, if the finding on the prelimnary issue
is agai nst the managenent, the Tribunal wll have to
give the enployer an opportunity to cite additiona
evidence and also give a simlar opportunity to the
enpl oyee to |ead evidence contra, as the request to
adduce evi dence had been made by the nanagement to the

Tribunal during the course of the proceedings and

before the trial has cone to an end ...."

(5) "The managenent has got a right to attenpt to
sustain its order by adducing independent evidence
before the Tribunal. But - the management should avai
itself of the . ~said opportunity by making a suitable
request to the Tribunal before the proceedings are
closed. If ~no such opportunity has been availed of, or
asked forby the nanagenent, before the proceedi ngs are
cl osed, the enployer can make no grievance that the
Tribunal did not provide such an opportunity. The
Tri bunal wll have before it ~only the enquiry
proceedi ngs and it has to decide whet her the
proceedi ngs have been held properly and the findings
recorded therein are al so proper™.

(6) "If ‘the enmployer relies only on the donestic
enquiry and does not sinultaneously |ead additiona
evidence or ask for an opportunity during pendency of
the proceedings to adduce such evidence, the duty of
the Tribunal 1is only to consider  the validity of the
donestic enquiry as well as the finding recorded
therein and decide the matter. If the Tribunal decodes
that the domestic enquiry has not been held properly,
it is not its function to invite suo noto the enpl oyer
to adduce evidence before it to justify the action
taken by it".

In the Delhi Coth and General MIIs' case (supra)
dealing with the case of the managenent’s application to
adduce evidence after close of arguments, although on the
same day after the Court reserved judgnent, this Court
observed as foll ows: -

"The appellant did not ask for an opportunity
to adduce evi dence when the proceedi ng were pending nor

did it avail itself of the right givento it inlawto

adduce evidence before he Tribunal during the pendency

of the proceedi ngs".
367

In Workmen of Messrs Firestone Tyre & Rubber Conpany of
India (P) Ltd. v. Management & Qthers, (1) this Court stated
the law laid down by this Court as on Decenber 15, 1971. For
our purpose we wll extract from that decision only
propositions 4, 6, 7 and 8:

(4) "Even if no enquiry has been held by an
enployer or if the enquiry held by himis found to be
defective, the, Tribunal in order to satisfy itself
about the legality and validity of the order, has to
give an opportunity to the enployer and enployee to

adduce evidence before it. It is open to the enployer
to adduce evidence for the first tinme justifying his
action".

(6) "The Tribunal gets jurisdiction to consider
the evidence placed before it for the first tine in
justification of the action taken only, if no enquiry
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has been held or after the enquiry conducted by an

enpl oyer is found to be defective".

(7) "It has never been recognised that the
Tri bunal should straightway, w thout anything nore,
direct reinstatenent of a dismssed or discharged
enpl oyee, once it is found that no donmestic enquiry has
been held or the said enquiry is found to be
def ective".

(8) "An enployer, who wants to avail hinself of
the opportunity of adducing evidence for the first tine
before the Tribunal to justify his action, should ask
for it at the appropriate stage. If such an opportunity
is asked for, the Tribunal has no power to refuse. The
giving of an opportunity to an enployer to adduce
evidence for the first  tine before the Tribunal is in
the interest of both the managenent and the enpl oyee
and to enable the Tribunal-itself to be satisfied about
the al |l eged m sconduct”.

We are particularly concerned with proposition ( 8 ) .
What is ‘the appropriate stage was specifically adverted to
inthe Delhi Coth & General MIIls' case (supra) which we
are now required to seriously consider whether this
concl usi on is correct and ensures justice to
all concerned in an industrial adjudicating.

Propositions (4), (6) and (7) set out above are well -
recognised. It is, however, fair and in accordance with the
principles of natural justice for ~the Ilabour court to
withhold its decision on a jurisdictional point at the
appropriate stage and visit a party with evil consequences
of a default on its part in not asking the court to give an
opportunity to adduce addi ti onal evi dence at the
conmencenent of the proceedings or at any rate, in advance
of the pronouncenent of the order .in that behalf ? Tn our
consi dered opinion it will be nobst unnatural and unpractica
to expect a party to take a definite stand when a decision
of a jurisdictional fact has firstt to be reached by the
| abour court prior enmbarking upon an enquiry to decide the
dispute on its nerits. The reference involves determ nation
of the larger issue of discharge or

(1) [1973] 3 S. C R 587, 605-607.

368

dism ssal and not nerely whether a correct procedure
had been foll owed by the managenent before passing the order
of dismissal. Besides, even if the order of dismssal is set
aside on the ground of defect of enquiry.-a second enquiry
after reinstatenent is not ruled out nor in all probability
a second reference. Were wll this lead to ? This is
neither going to achieve the paranount object of the Act
nanely industrial peace, since the award in that case wll
not lead to a settlenent of the dispute. The dispute, being
eclipsed, pro tenpore, as a result of such an award, wll.

be revived and industrial peace will again be ruptured.
Agai n anot her obj ect of expedi tious disposal of an
i ndustrial dispute (sec section 15) will be clearly defeated

resulting in duplication of proceedings. This position has
to be avoided in the interest of |abour as well as of the
enployer and in furtherance of the ultinate aimof the Act
to foster industrial peace.

We are, therefore, clearly of opinion that when a case
of dism ssal or discharge of an enployee is referred for
i ndustrial adjudication the |abour court should first decide
as a prelimnary issue whether the donmestic enquiry has
violated the principles of natural justice. Wen there is no
donestic enquiry or defective enquiry is admtted by the
enpl oyer, there wll be no difficulty. But when the natter
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is in controversy between the parties that question nust be
decided as a prelimnary issue. On that decision being
pronounced it wll be for the managenent to deci de whet her
it will adduce any evidence before the |abour court. If it
chooses not to adduce any evidence, it wll not be
thereafter permssible in any proceeding to raise the
issue.. W should also make it clear that there will be no
justification for any party to stall the final adjudication
of the dispute by the |abour court by questioning its
decision with regard to the prelinnary issue when the
matter, if worthy, can be agitated even after the fina
award. It wll be also legitimate for the H gh Court to
refuse to intervene at this stage. W are nmaking these
observations in our anxiety that there is no undue delay in
i ndustrial adjudication

In the present case, however, besides the |ong del ay
that has already taken place, since the law I|aid down by
this Court was not very clear ‘at the tine of the award in
casting a duty upon the l|abour <court to decide the
prelimnaryissue and also in view . of the subm ssion of the
appel lant -that it is prepared to pay the entire salary of
the workman upto-date it w1 neet the interest of justice
if the order of reinstatenent is converted to one of
conpensation in terns of his entire salary fromthe date of
dismssal to the date  of this decision except for what has
al ready been paid to himinstead of remtting the. matter to
the labour court for disposal in thelight of this judgnment
by setting aside the award.

In the result the appeal is dismssed with the above

nodi fication of the relief There will be, however, no order
as to cost.
P.B.R Appeal dism ssed.
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