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ORDER

This Court /in this case disposed of on 9th May, 2003 since reported in
(2003) 6 SCC 1 issued certain directions. Those directions need not be
reproduced herein. Pursuant to or infurtherance of those directions, the
State of Bihar has deposited a sumof Rs. 50 crores. The High Court of
Judi cature at Patna has al so constituted a commttee headed by Hon’ ble M.
Justice Uday Sinha, a fornmer Judge of the Patna High Court.

A report of the said committee has been placed before us, froma

perusal whereof it appears that a sumof Rs. 25,98, 65,883.00 had been
recormended for paynment to the enployees of nobst of the undertakings.
Paynment to Bihar State Sugar Corporation was said to be in the pipeline
whi ch cane to be about Rs. 17 crores. It has been pointed out that BSIDC
and units of other corporations.in Jharkhand had not been paid yet and the
Committee is left with Rs. 6 crores and odd.

An application for clarification has been filed by the Petitioner herein
marked as |I.A. No. 7 of 2004 wherein it has been prayed that the Jharkhand
Hill Area Lift Irrigation Corporation Linmted (JHALCO be treated as
successor of Bihar H Il Area Lift Irrigation Corporation (BHALCO from
15. 11. 2000 onwards. It has further been contended that enployees of Bihar
Hill Area Lift Irrigation Corporation Ltd. woul d be absorbed by Jharkhand
Hill Area Lift Irrigation Corporation Ltd., only if they forego their claim of
salary for period prior to the respective dates of absorption.

A prayer therefore has been made to clarify the order dated 9th My,
2003 as to whether the State of Bihar or State of Jharkhand or both woul'd be
required to pay the unpaid salary to the enpl oyees of BHALCO

Anot her interlocutory application being I.A No. 9 of 2004 has been
filed by the petitioner praying therein for a direction uponthe Respondent \026
State of Bihar and/ or State of Jharkhand to deposit sufficient sum of noney
with the Hon' bl e Patna High Court so that at |east the enpl oyees of the
corporations listed in the order dated 9th May, 2003 be paid their salaries.

Counter affidavits affirmed by Shri Ashok Kumar Choudhary,
Chai rman, Bureau of Public Enterprises, CGovernnent of Bihar, Patna have
been filed on behalf of the State of Bihar both inI.A No. 7 and I.A No. 9 of
2004. In the counter affidavit filed in I.A No. 7 of 2004, it has been
contended that the Government of Bihar will initiate |iquidation proceedi ngs
in respect of BHALCO and having regard to the offer nade by the State of
Jharkhand no relief should be granted by this Court to the enpl oyees of the
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said corporation as they may still close to exercise their option to get
absorbed in JHALCO

In the counter affidavit filed in 1.A No. 9 of 2004, the State of Bihar
has been contended that the direction issued by this Court in its order dated
9th May, 2003 being extraordinary in nature and by way of one tine
arrangenent only, no direction should be issued directing the State of Bihar
to nake any further paynent.

The State of Jharkhand has al so been inpl eaded as a party herein and
it has filed a counter-affidavit affirmed by one Shri Bi nod Kunmar Verma,
Managi ng Director, JHALCO Ranchi wherein a contention is raised that
BHALCO is still under the control of the State of Bihar. It has further been
affirmed that in stead and place of BHALCO a new corporation known as
JHALCO has been incorporated and registered to the Registrar of
Conpani es, Jharkhand on-or about 22nd March, 2002. The said JHALCO is,
thus, said to be new corporation and nothing to do with BHALCO and in any
event, it is not the successor .of BHALCO

It is not in dispute that pursuant to or in furtherance of the directions
i ssued by this Court, the Central Governnment has exercised its jurisdiction
under Section 65 of the States Reorganization Act.

Union of India has filed an affidavit wherein it has been cont ended
that wi nding up applications have already been filed by the State of Bihar in
relation to the foll owing ei ghteen conpani es:

"1. Bihar State Industries Devel opnent

Cor poration

2. Bihar State Leather Devel opnent Corporation
3. Bihar State Electronics Devel opnent

Cor por ati on

4. Bihar State Sugar Corporation Limted

5. Bihar State Medicine and Chem cal

Devel oprment Cor poration

6. Bihar State Fruit and Vegetables Devel opnent
Cor por ati on

7. Bihar State Agro Industries Corporation

8. Bihar State Textiles Corporation Limted

9. Bihar State Small |ndustries Corporation
Linted

10. Bihar State Handl oons and Handicrafts

Cor por ati on

11. Bihar State Forest Devel oprment Corporation
Linmted

12. Bihar State Export Devel oprment Cor poration
Linted

13. Bihar State Construction Corporation Limted
14. Bihar State Bridge Construction Corporation
Limted

15. Bihar State Police Building Construction
Corporation Limted

16. Bihar State Water and Sewage Di sposal Board
17. Bihar State Panchayati Raj Finance

Devel opnent Corporation Linted

18. Bihar State Fi|l m Devel opnent and Fi nance
Cor poration Limted"

It is, therefore, contended that in that view of the matter, no order
was required to be passed under Section 65 in relation thereto.

It was further contended that ei ght conpanies, nanmes whereof are
noti ced herei nbel ow, operate within the territories of Bihar and as such no
order of bifurcation was required to be passed:

"1. North Bihar Industrial Area Devel opnent
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Aut hority

2. Darbhanga | ndustrial Area Devel opnent
Aut hority

3. Patna Area Devel opnment Authority

4. Muzaffarpur Area Devel opnent Authority

5. Darbhanga Area Devel opnent Authority

6. Gaya Area Devel opnent Authority

7. Electricity Corporation Limted

8. Bhagal pur Regi onal Devel oprment Authority,
Bhagal pur "

So far as other compani es which are operating both within the
territories of States of Bi har and Jharkhand are concerned, a direction in
respect of the follow ng four conpanies orders for division of assets and
liabilities has already been issued:

"1. Bihar State Road Transport -Corporation
2. Bihar State Housing Board

3. Bihar State Electricity Board

4. Bihar ‘State Pollution Control Board"

It is stated that no decision as regard 18 conpani es have been taken
by the States of Bi har and Jharkhand. The case of one conpany known as
Bi har State Cooperative M|k Producer’s Federation (COWED) is said to
be subj udi ce

For the purpose of division of assets of the conpani es which have
been operating within the territories of States of Bihar and Jharkhand, it is
st at ed:

"8. That as per the orders issued by the Mnistry of
Hone Affairs, the assets, liabilities and enpl oyees
of the npbst of the conpani es have been divided

bet ween the States of Bi har and Jharkhand.

However, in respect of the Corporations such as

Bi har State Warehousi ng Corporation, Bihar State
Hydro El ectric Power Corporation, Bihar State

Text Book Publishing Corporation Limted, Bihar
State Finance Corporation and Bi har State Food

and Cvil Supplies Corporation, it was decided that
these Corporations will continue to function as
inter-State Corporations in the States of Bi har and
Jhar khand. Accordingly, it was decided to divide
the shares of these Corporations as well as the
representation of the two States in their respective
Board of Directors."

A Committee has al so been constituted for nonitoring the progress of
i mpl enentati on of orders passed by the Central Governnment conprising of
the Chief Secretary, Bihar or his/ her nom nee and Chief Secretary,
Jhar khand or his/her nomnee. The said committee is required to nmeet at
| east once in a month and submt a progress report to the Mnistry of Hone
Affairs.

M. B.B. Singh, |earned counsel appearing on behalf of the State of
Bi har woul d subnmit that the State has no liability to pay the salaries of the
enpl oyees of the statutory corporations/ conpanies incorporated under the
I ndi an Compani es Act. Reliance in this behalf has been placed on Stee
Authority of India Ltd. and Others vs. National Union Waterfront Wrkers
and OGthers [(2001) 7 SCC 1] and Electronics Corporation of India Ltd. and
QO hers vs. Secretary, Revenue Departnent, CGovt. of Andhra Pradesh and
Q hers [(1999) 4 SCC 458].

The | earned counsel would contend that the statutory corporations/
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ot her public undertaki ngs being not conpletely under the control of the

State, the renmedy of the enployee, if any, is to file appropriate applications
bef ore the Conpany Judge before whom w ndi ng-up applications in relation

to 18 conpani es have been filed or to approach the appropriate Industria

Court in that behal f.

In its order dated 9th May, 2003, this Court considered the matter from
the human rights aspects as also the fundanental rights of the enpl oyees of
the public sector undertakings operating in the State of Bihar hol ding

"W, however, hasten to add that we do not intend
to lay down a law, as at present advised, that the
State is directly or vicariously liable to pay

sal ari es/remunerations of the enpl oyees of the
public sector undertakings or the Governnent
conpanies in all situations .. W, as explained
herei nbefore, only say that the State cannot escape
its liability when a human rights probl em of such
magni t ude /i nvol vi ng-t he starvati on deaths and/ or
sui ci de by the enpl oyees has taken place by reason
of non-paynent of salary to the enployees of
Publ i c Sector Undertaking for such a long tine.

We are not issuing any direction as agai nst the
State of Jharkhand as no step had adnmittedly been
taken by the Central Government in terns of
Section 65 of the State Reorgani sation Act and
furthernmore as only four public sector
undert aki ngs have been transferred to the State of
Jharkhand in respect whereof the petitioner does
not make any grievance."

It has been contended before us that after passing of the
af orenmenti oned order, five of enployees have died due to non-paynent of
their salaries.

The Constitution Bench decision of this Court in Steel Authority of
India Ltd. (supra) and Electronics Corporation of ‘I ndia Ltd. (supra), which
has been relied upon by M. Singh had been considered by this Court inits
order dated 9th May, 2003 hol ding

"Thus, the law as stated therein is not of universa
application. The ratio of the said decisions nust

be applied having regard to the fact situation

obt ai ni ng therein [ See Bhavnagar University vs.

Palitana Sugar MIIl (P) Ltd. and Others [(2003) 2

SCC 111 \ 026 (Para 59)]. It has its limtationsinits
applications, as exceptions exist in several areas"

This Court further relying upon the doctrine of 'lifting the corporate
vei |’ observed

"The Government conpani es/ public sector

undert aki ngs being 'States’ would be

constitutionally liable to respect life and |iberty of
all persons in terms of Article 21 of the
Constitution of India. They, therefore, nust do so
in cases of their own enpl oyees. The CGovernnent

of the State of Bihar for all intent and purport is
the sole shareholder. Although in law, its liability
towards the debtors of the Conpany may be

confined to the shares held by it but having regard
to the deep and pervasive control it exercises over
the CGovernment conpanies; in the matter of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

8

enforcenent of human rights and/or rights of the
citizen of life and liberty, the State has also an
additional duty to see that the rights of enployees
of such corporations are not infringed.

The right to exercise deep and pervasive contro

would in its turn make the Governnent of Bihar

liable to see that the life and liberty clause in
respect of the enployees is fully safeguarded. The
Governnent of the State of Bihar, thus, had a
constitutional obligation to protect life and liberty
of the enpl oyees of the CGovernnent owned
conpani es/ corporati ons who are the citizens of

India. It had an additional liability having regard
to its right of extensive supervision over the affairs
of the conpany."

As regards the statutory corporation, it was further noticed:

“In relation to statutory authority, the State had
al so the requisite power to issue necessary

di rections whi ch were binding upon them as for
exanpl e, Section 79(c) of Electricity (Supply)
Act . "

This Court further observed that the State has a constitutiona

obligation and acts in a fiduciary capacity vis-‘-vis performance of its
constitutional duties and functions by the public sector undertakings as it has
constitutional obligations inrelation thereto.

The State of Bihar in response to the applications filed by the

petitioner herein cannot, in our opinion, be pernmitted to raise questions
whi ch have expressly been rejected. It cannot seek a review of the said
judgrment indirectly which could not do directly. Even for such matters, an
application for clarification woul'd not be maintainable. [See Ram Chandra
Singh Vs. Savitri Devi, JT 2004 (6) SC 93].

We, therefore, do not appreciate the stand taken by the State of Bihar
now that it does not have any constitutional obligation towards a section of
citizens, viz., the enployees of the public sector undertakings who have not
been paid salaries for years.

We al so do not appreciate the submi ssions nade on behalf of the State
of Bihar that the directions issued were only one-tinme direction.” In clause 4
of the direction, it was clearly stated that the State for the present shal
deposit a sumof Rs. 50 crores before the H gh Court for disbursenent of
salaries to the enpl oyees of the Corporations.  Furthernmore, the matter had
been directed to be placed again after six nonths.

[ enphasi's ‘suppl i ed]

It isreally a matter of regret that despite statutory power as also the
power of control vested in the State of Bihar either under the statutes or in
terns of Articles and Menorandum of Association of the respective
Government Conpanies, it did not exercise the same and now rai sed a
contention that the State had no effective control over the functions of the
sai d public sector undertakings. The States of Bi har and Jharkhand,

i ndi sputably, can exercise their statutory power and in discharge thereof can
issue requisite directions as is permssible in |aw

We have heretobefore noticed the operative part of the report of the
Committee.

It woul d appear therefromthat the directions of this Court could not
be conplied with having regard to the fact that only six crores were left with
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the Commttee. Before us a chart has been submitted show ng the
approxi mate amount involved for paynent of arrears of salaries in relation to
the follow ng corporations:

"Name of undertaking

Approxi mate anount admittedly

i nvol ved for paynment of arrears
Bi har State Sugar Corporation

Rs. 130 crores

Bi har State Leather Industries
Devel opnment Cor poration / Bihar
Fi ni shed Leat hers

Rs. 62.45 crores

Bi har State Industrial Devel opnent
Cor poration

Rs. 61.72 crores

Bi har State Agro Industries

Devel oprment Cor porati on

Rs. 60.73 crores

Bi har State Construction Corporation
Rs. 37.50 crores

Bi har State Handl oom & Handi craft
Cor por ati on

Rs. 18 crores

Bi har State Small Scal e Industrial
Devel opnent Cor poration

Rs. 18 crores

Bi har State Medici ne & Cheni cal
Devel oprment Cor por ati on

Rs. 9.46 crores

Bi har State Panchyati Raj Fi nanci al
Cor poration

Rs. 3.75 crores

Bi har State El ectronic Dev.

Cor por ati on

Rs. 2.51 crores

Bi har State Fruit & Vegetable
Devel opnent Cor poration

Rs. 1.8056 crores

Bi har State Vastraya (Textile)
Cor por ati on

Rs. 0.70 crores

Bi har State Fil m Devel opnment &

Fi nanci al Corporation

Rs. 55, 000/- per nonth

si nce August 2002"

It has further been placed before us that as regards Bi har State Road
Transport Corporation, Bihar State Khadi G andhoyog Board, Bihar State &
Food Civil Supplies Corporation and Bi har State Seed Corporation,
approxi mate amount involved for paynent of arrears-of salaries and assets
and liabilities divided have been shown in the follow ng termns:

"Nanme of Undert aking
Appr oxi mat e anount

i nvol ved for paynent of
arrears of salaries
St at us

Bi har St ate Road
Transport Corporation
Rs. 160. 35 crores
Assets and Liabilities
divided at the ratio of
65: 35 vide order dated
14. 1. 2004
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Bi har St ate Khadi
Grandhoyog Board

Rs. 37.50 crores
Assets and liabilities
di vi ded vi de Order
dated 13.9. 2004

Bi har State & Food
Cvil Supplies

Cor poration

Rs. 16.56 crores
Assets and liabilities
divided at the ratio of
3:1 vide order dated
13. 9. 2004

Bi har State Seed

Cor poration

Rs. 4.53 crores

Assets and liabilities
divided at the ratio of
78: 22 vide order dated
13. 9. 2004"

As regards BHALCO it was contended that the approxi mate anpunt
i nvol ved for paynment of arrears and salaries is not available as the said
corporation continues to be under the control of the State of Bihar

It is true, as has been contended on behalf of the State of Jharkhand,
that a new corporation named as JHALCO has cone i nto being, but keeping
in view of the fact that the State of Jharkhand itself has given option to the
enpl oyees of BHALCO the order of absorption of those enpl oyees who opt
for enploynment may be passed at an early date and not |ater than six weeks
from date. The concerned enpl oyees need not file any undertaking at this
stage as the question as to whether the State of Jharkhand is Iiable to pay any
sal ary and ot her enolunents to the enployees of BHALCOis a question
whi ch woul d fall for decision in an-appropriate proceedi ngs.

Keeping in view of the fact that despite this Court’s our order dated
9th May, 2003, five persons have lost their |lives owi ng to non-paynent of
sal aries and keeping in view of the order of the Central CGovernnent dividing
the assets and liabilities between the States of Bihar and Jharkhand in
relation to Bihar State Road Transport Corporation, Bihar State Khad
Grandhoyog Board, Bihar State & Food Civil Supplies Corporation and
Bi har State Seed Corporation, etc., we direct the State of Bihar to deposit a
sum of Rs. 50 crores and the State of Jharkhand a sumof Rs. 25 crores
within eight weeks from date

The Comm ttee headed by Justice Uday Sinha would continue to
function. The High Court of Judicature at Patna and the Jharkhand Hi gh
Court are hereby requested to pass appropriate orders in the liquidation
proceedings filed by the States of Bihar or Jharkhand, as the case nay be, as
expeditiously as possible and preferably within a period of six nonths from
the date of communi cation of this order.

Any anount paid to the enpl oyees concerned shall be subject to the
order(s) passed by the appropriate court of lawin this behalf and it goes
wi t hout saying that the anpbunt so paid to themshall be duly credited.

We nake it clear that we have not issued aforementioned directions to
the States of Bi har and Jhakhand on the prem se that they are bound to pay
the salaries of the enployees of the public sector undertakings but on the
ground that the enployees have a human right as also a fundanental right
under Article 21 which the States are bound to protect. The directions,
whi ch have been issued by this Court on 9th May, 2003 as al so which are
being i ssued herein, are in furtherance of the human and fundanmental rights
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of the enpl oyees concerned and not by way of an enforcenent of their |ega
right to arrears of salaries. The anpunt of salary payable to the concerned
enpl oyees or wor knen woul d undoubt edl y be adj udi cated upon in the

proper proceedi ngs. However, these directions are issued which are

necessary for their survival. Undoubtedly, any anobunt paid by Justice Uday
Sinha Committee pursuant to these directions shall be duly credited for.

These applications are disposed of with the aforenentioned directions.
Put up the matter after six nonths.




