http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
RAMKARANDAS RADHAVALLABH

Vs.

RESPONDENT:
BHAGWANDAS DWARKADAS
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ACT:

Bonbay Rents, Hotel and Lodgi ng House Rates (Control) Act,
1947 Rul es made under the Act-Rule 8-Wether ultra vires.
Code of Civil Procedure (Act 5 of 1908), s. 151-1nherent
powers, exercise of.

HEADNOTE:

The appellant firm was the tenant and the respondent
landl ord of a flat in Bonbay. The parties were governed by
the Bonbay Rents, Hotel and Lodgi ng House Rates (Control-)
Act, 1947. Rule 8 under the Act nmade the procedure in 0. 37
of the Civil Procedure Code applicable to suits for
Possessi on by the landlord against the tenant. The
respondent filed a suit for the ejectnment of the appellant
fromthe suit premnmi ses under the procedure prescribed in r.
2 of 0. 37, as anended by the Bombay Hi gh Court. ~ Under that
procedure the trial court gave |leave to the appellant to
defend the suit on condition that he paid the arrears of
rent in fixed insalnents. On the failure of the appellant
to pay these the trial court passed a decree against him
without giving himleave to defend. Hi s application under
r. 4 of 0. 37 for setting aside the decree was rejected, for
the special circunstances required by that rule were he
held not to exist. |In appeal, a bench of the Court of Smal
Causes set aside the decree holding that the trial court
shoul d have considered the use of its inherent powers  under
s. 151 of the Code. On appeal by the respondent-1andlord
the Hi gh Court held that s. 151 was not applicable to the
case. The appel |l ant came to the Supreme Court by 'specia
| eave.

Apart from the applicability of s. 151 of the Code, the
contention of the appellant was that r. 8 which nade 0. 37
applicable to suits under the Rents Act was ultra vires the
reason being that under the provisions of the Rent Act the
court had to consider the position of the tenant and had a
di scretion to pass or not to pass a decree, whereas under r
2 of 0.37 once the tenant defaulted the Court had no
course open except to pass a decree against him

HELD : (i) Inherent powers are to be exercised by the Court
in very exceptional circunstances for which the Code |ays
down no special procedure. Rule 4 of 0. 37 expressly gives
power to a court to set aside a decree under the provisions
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of that Oder. Hence if a case does not come wthin the
provisions of that rule there is no scope for resort to s.
151 for setting aside such a decree. [189 B-(C
(ii)The appeal was against the order passed on an
application made by the appellant under r. 4 of 0. 37. | f
the contention of the appellant that 0. 37 was not
applicable were to be accepted then the result would not be
to set aside the decree; it would only cause the disnissa
of his application as being incompetent. No relief based on
this contention could therefore be granted in the appeal
[190 F-G
(iii)lt is not correct to say that when | eave to defend
has been refused to a defendant, the court is bound to pass
a decree. What subrule 2 of r. 2 of 0. 37 contenplates is
that the court will accept the

187
statenments in the plaint as correct and on those statenents
pass such decree as the plaintiff may in |law be entitled to.
If the plaint discloses no cause of action, the court cannot
pass any decree in favour of the plaintiff. |If the |aw
requires —the court to exercise a discretion on the facts
deened to be admitted, it will have to do so. [191 B-D
(iv) in the procedure |aid down under 0. 37 the defendant
may
not be allowed to /place his side of the case for assisting
the court in the exercise of its discretion, but that does
not create any conflict wth the Rents “Act. Rules of
procedure may be franed for the exercise of rights and
such rules are not ultra vires only because the right has to
be exercised in accordance with them Therefore r. 8 is not
ultra vires. [191 D F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 851 of 1964.
Appeal by special |eave fromthe (judgnent and order dated
February 17, 1964, of the Bonbay Hi gh Court “in /Cvi
Revi si on Application No. 1969 of 1962.

D. R Dhanuka, K. Rajendra Chaudhuri and K. R -Chaudhuri, for
the appel | ant.

Purshottam Trikandas, S. T. Tajasiwala, J.B. Dadachanji,
O. C. Mat hur and Ravinder Narain, for the respondent.

The Judgrment of the Court was delivered by

Sarkar J. The appellant was the tenant of the respondent of
a third floor flat in Bonbay. The tenancy was governed by
the Bonbay Rents, Hotel and Lodgi ng House Rates (Control)
Act, 1947, hereafter referred to as the Rents Act. W wll
refer to the appellant as the tenant and the respondent as
the | andl ord.

The landlord obtained a decree in ejectnment against the
tenant in a suit filed under O. 37 of the Code of | G vi
Procedure and the present appeal arises out of an
application made by the tenant to set aside that decree
under r. 4 of that Order. The question is, should the
decree be set aside ?

There were various proceedi ngs between the parties before
the judgment under appeal cane to be passed but it will be
unnecessary to refer to all of them The suit was filed in
the Court of Small Causes, Bombay on Novenber 1, 1960 for
ejectment on two grounds, nanely, (1) a certain default in
paynment of rent and (2) unlawful subletting of the dem sed
prem ses. The Rents Act permts ejectnment if these grounds
are proved. The tenant entered an appearance to the suit on
Decenmber 3, 1960. On March 23, 1961, the landlord took out
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a summons for judgnent under Or. 37 r. 2 and the tenant
opposed that summons by an affidavit, setting out various
defences to the claimfor ejectnent

188

to the details of which it is unnecessary to refer. On My
2, 1961, an order was nmade by consent of parties on that
summons directing the tenant to deposit noneys in Court by
certain instalnents on account of the arrears of rent and
providing that if it nmade a default in naking the payments
on the dates nentioned, the suit was to be set down for
di sposal in accordance with law. The effect of this order
clearly was to give a conditional |eave to defend so that on
failure to performthe conditions the tenant woul d under the
provisions of O. 37, r. 2 no longer have the right to
defend the action

Now the first instal ment under the consent order was payable
on June 1, 1961. It was not- however paid. The tenant
thereafter nmade an application for extension of tine and
this was rejected on June 22, 1961. It filed an appeal
agai nst the order refusing extension of tine but this was
rej ected. The tenant then appeal ed against the consent
order of May 2, 1961 but this also failed. Thereafter the
suit was placed on the list-on June 28, 1961 and a decree in
ej ectment was passed on-that date under the provisions of
Or. 37 on the basis of the statements nade in the plaint and
wi thout pernmitting the tenant to appear -and oppose. This is
the decree which the tenant sought to set aside. These are
all the proceedings between the parties ‘that need be
mentioned for the purpose of this judgment.

On  Septenber 12, 1961 the application under-r. 4.0of O. 37
to set aside the ejectnent decree was nade to the tria
Court. The trial Court dism ssed the —application  holding
that no special ground had been nade out by the tenant as
required by r. 4 Or. 37 to set aside the decree. The tenant
then appealed fromthis Order to a bench of the Court of
Smal | Causes under s. 29 of the Rents Act which is said to
have treated the appeal as a revision. That bench agreed
with the trial Court that no special circunstances as
required wunder r. 4 of O. 37 had been nade out to justify
the setting aside of the decree, but it observed that Court
had not considered whether relief could be given to the
tenant under S. 151 of the Code and itself set aside the
decree acting under that section. The |andlord appealed to
the High Court fromthe judgnment of the bench. The Hi gh
Court agreed with the Courts below that no speci a
circunmstances justifying the setting aside of the decree

exi st ed. It however held that there was no “scope for
applying S. 151 to the present case as r. 4 of O. 37 of the
Code had made special provision for it. It also rejected

the other contentions raised by the tenant, to one of /which
we

189

will refer later. 1In the result the H gh Court allowed the
appeal and hence the present appeal to this Court.

Learned advocate for the tenant contended that the High
Court was wong inits viewthat s. 151 had no application
to the present case. W are wunable to accept this
contention. It has been observed by this Court in Mnohar
Lal v. Seth Hralal(1l), "The inherent powers are to be
exercised by the Court in very exceptional circunstances,
for which the Code |ays down no procedure.” This is a well
recogni sed principle. Rule 4 of Or. 37 expressly gives
power to a Court to set aside a decree passed under the
provisions of that Order. Express provisionis thus made
for setting aside a decree passed under O. 37 and hence if
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a case does not cone within the provisions of that rule,
there is no scope to resort to s. 151 for setting aside such
a decree. W, therefore, agree with the Hi gh Court that the
appel | ate bench of the Court of Snall Causes was in error in
setting aside the ex parte decree in exercise of powers
under s. 151. Again all the Courts have taken the view and
we think rightly, that no circunstances justifying the
setting aside of the decree under r. 4 of Or. 37 existed in
the present case. W did not also understand |earned
advocate for the tenant to rely on any such circunstances in
this Court. No question of setting aside the decree under
that order, therefore, arises.
The next point argued by |earned advocate for the tenant was
that O. 37 was not applicable to a decree in ejectnent in
view of the provisions of the Rents Act in ternms of which
al one such a decree coul d be passed. Now s. 49 of the Act
gi ves the Governnment power to nake rules for the purpose of
giving ~effect to its provisions. The CGovernnment nade
certain rules under these powers and r. 8 of these rules
provides that suits under the Act may be instituted in
accordance with the procedure laid down in O. 37. It is by
virtue of this rule that the landlord filed his suit for
ej ectment under the procedure laid down in O. 37. The High
Court of Bonbay had nmade certain anmendnents to the
provisions of O. /37 as contained in the Code. Rule 2 of
that Order as so amended and so far as relevant, is in these
terns :
Rule 2. (1) "Suits in which the landlord seeks
to recover possessi on of i movabl e
property...... may in case the plaintiff
desires to proceed hereunder, be instituted by
presenting a plaint in the prescribed form but
the summons shall be informMNo. 4 in appendix
B, or in such other formas may be from tine
to tinme prescribed:
(1) [1962] Supp. 1S.C.R 450.
190
(2)In any case in which the plaint and sunmons
are in such forns respectively, the defendant
shall not defend the suit unless he enters an
appearance and obtains leave froma Judge as
hereinafter provided so to defend; and in
default of his entering an appearance and of

his obtaining such leave to defend, t he
allegations in the plaint shall be deened to
be adnitted, and the Plaintiff shall be

entitled to a decree for possession..........

It is by virtue of this rule that the decree in the present
case was passed without permtting the tenant to be heard.
This was because the tenant had been given | eave to defend
on May 2, 1961 on a condition that it paid the arrears of
rent by instalnments as prescribed in the order. This | order
had been made by consent and the tenant had failed to
perform that condition, the result of which was to deprive
himof the | eave to defend earlier granted; the case becane
one as if no leave to defend had been given to the tenant
and upon which the landlord becane entitled to a decree
under sub-r. (2) of r. 2 of Or. 37.

The contention of |earned advocate for the tenant is that
under the provision of the Rents Act the landlord is not
entitled to a decree as a matter of right; the Court has to
consi der the position of the tenant and has a discretion to
pass or not to pass a decree. Therefore to a suit governed
by the Act the provisions of r. 2 of O. 37 which nake it
i ncumbent on the Court to pass a decree in circunstances
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coming wthin that sub. rule, are inapplicable. It 1is on
this ground that it is said that r. 8 of the Rules nmde
under the Rents Act is ultra vires and void.

The first difficulty that appears to us to arise on this
line of argument is that even if the contention is right, we
cannot in the present appeal makes order setting aside the

decree. The appeal has cone to us out of an application
originally filed in a Court of Snall Causes under the
provisions of O. 37 r. 4 by the tenant itself. If the

present contention is right, then the tenant’'s application
was wholly inconpetent. The result of that however would
not be to set aside the decree; it would only cause the dis-
m ssal of the tenant’s application. The tenant has to take
other appropriate proceedings to show that the decree was
ineffective in case it-wants to contend that the suit had
not been brought according to the procedure permissible in

law, and that it had been illegally deprived of a hearing.
It itself having resorted to Or. 37, it scarcely lies in it
now to contend that Oder is whol |'y i nappl i cabl e.

Furthernore, by consenting to the Order of May 2, 1961, it
had in this case clearly agreed that the suit had been

191

rightly brought wunder O+ 37. It cannot be allowed to
change its position in the proceedings arising out of that
very suit. For that reason alone we think no relief can be
grant ed to it in/this appeal based on the pr esent
contention.

On the nerits too, we think that the contention is
fall aci ous. It proceeds on the basis that when I|eave to
defend has been refused to a defendant, the Court is bound
to pass a decree. It seens to us that what sub-r. (2) of r.
2 of Or. 37 contenplates is that the Court wi'll accept the
statenments in the plaint as correct and on those statenents
pass such decree as the plaintiff may inlaw be entitled to.
If, for exanple, the plaint discloses no cause of action

the Court cannot pass any decree in-favour of the plaintiff.
If this were not so, the words "allegations in the plaint
shal |l be deenmed to be admitted" in sub-r. (2) of r. 2 of O.
37 would have been unnecessary.  The Court in naking a
decree under sub-r. (2), r. 2 of O. 37 has to keep the |I|aw

in mnd. If the law requires the Court to exercise a
di scretion on the facts deenmed to be admtted, it will have
to do so.

In the procedure laid dowmn under Or. 37 the defendant may
not be allowed at the hearing to place his side of the case
for assisting the Court in the exercise of that discretion

but that does not create any conflict with the Rents Act. A
rule can be nmade quite consistently with the Act that the
defendant will have to adopt a certain procedure and to act
within a certain time in order to be heard in that ~nmatter.
Suppose a defendant does not put in an appearance in a suit
for ejectnment not brought under Or. 37, can he say that the
Act gave hima right to appear at the hearing and place his
case before the Judge ? W feel no doubt that such a thing
is not contenplated by the Act and cannot be pernmitted.
Rul es of procedure may be framed for the exercise of rights
and such rules are not ultra vires only because the right
has to be exercised in accordance with them Therefore we
do not think that r. 8 is ultra vires.

In what we have said in the preceding paragraph we have
proceeded on the assunption that the Court has a discretion

Certain provisions in ss. 12 and 13 of the Rents Act had
been read to wus and it had been contended that they
conferred that discretion on the Court. |In the view that we
have taken, it is unnecessary to express any opinion on that
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contention and we do not do so.

In the result this appeal fails and it
costs.

Appeal dism ssed.

is

dismssed wth




