IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClLVIL APPEAL NO 5238 OF 2009
(Arising out of S.L.P. (C) No.25383 of 2008)

M's. Buzrak Bus Service Regd. ... Appel I ant (s)
ver sus
Addl . State Transport Comm ssioner & Anr. ... Respondent ( s)

O R D E R

Leave granted.
Heard | earned counsel for the parties.

The appellant was granted regular stage carriage
permt for operating mni bus on Samana - Bal adkalan via
Kadrabad — Madanpur route with four return trips daily. In
2004, the appellant submitted an application for diversion
of the route for operating the mni bus via Chhana instead
of going via Kadrabad and Madanpur and al so for extension of
route up to Sangrur from Bal adkal an via Bhawani garh. After
conducting survey, District Transport Oficer, Patiala
subnmitted report with the recommendati on that diversion and
extension of the route will be in public interest. By an
order dated 14.1.2005, the State Transport Comr ssioner
allowed the application of the appellant and granted the
desired diversion and extension. In conpliance of that
order, the concerned authority nade an endorsenent on the
appellant’s permt enabling it to operate the bus on the
nodi fied route.
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After one nonth and seven days, the State
Governnent, in exercise of power vested in it under Section
68(3)(ca) of the Mdtor Vehicles Act, 1988 (for short, “the
Act”), issued notification dated 22.2.2005 whereby certain
routes were fornul ated. In the backdrop of this
devel opnent, Pepsu State Road Transport Cor poration
(respondent no.2 herein) filed a revision under Section 90
of the Act with the prayer that order passed by the State
Transport Conm ssioner may be set aside because the sane is
contrary to notification dated 22. 2. 2005.

After hearing the representatives of the appell ant,
respondent no.2 and the State Transport Conm ssioner, the
Tribunal allowed the revision and set aside order dated
14.1. 2005 by observing that the sanme would frustrate the
object of the notification issued under Section 68(3)(ca) of
t he Act. The appellant challenged the Tribunal’s order in
Wit Petition No. 3108 of 2007, which was dism ssed by the
Division Bench of the High Court by placing reliance on
order dated 12.3.2008 passed in Cvil Wit Petition No. 3932
of 2007 [Kesar Singh v. State Transport Conm ssioner,
Punj ab, Chandi garh].

Learned counsel for the appellant argued that the
Tribunal conmtted serious error in quashing the order of
the State Transport Conmm ssioner on the ground that
diversion and extension of the route of the appellant’s
permt would frustrate the object of notification dated
22.2.2005 ignoring that the said notification 1is not
retrospective in nature. She further argued that even
though a specific argunent was raised before the Tribunal
and the Hgh Court that notification dated 22.2.2005 is not
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applicable to the appellant’s case, the sane has not been
dealt with and decided. Learned counsel for the respondents
supported the inpugned orders and argued that even though
notification dated 22.2.2005 was not retrospective in
character, the Tribunal did not commt any error by relying
upon the same because the diversion and extension sanctioned
by the State Transport Comm ssioner would enable the
appel l ant to operate on the nonopoly route, which is legally
i nper m ssi bl e.

In the context of the subm ssion nmade by the | earned
counsel for the respondents, we repeatedly asked him to
poi nt out from the pleadings and orders of the Tribunal and
the High Court that the question of overlapping of the
nonopoly route by the appellant was raised and deci ded, but
he could not draw our attention to any such pleading or
findi ng.

A reading of the Tribunal’'s order nmakes it clear
that diversion and extension of the route sanctioned by the
State Transport Conmm ssioner in favour of the appellant was
set aside only on the ground that the sane would frustrate
t he object of notification dated 22.2.2005. While doing so,
t he Tri bunal conpl etely over | ooked t he fact t hat
notification dated 22.2.2005 is not retrospective and the
same did not affect the orders passed by the conpetent
authorities prior to that date. In our view, as the order
for diversion and extension of the appellant’s route was
passed by the State Transport Comm ssioner prior to the date
of issue of notification dated 22.2.2005, the Tribunal was
not justified in setting aside the order of the State
Transport Comm ssioner on the ground that diversion and
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extension granted to the appellant would frustrate the
object of the said notification. The High Court too
commtted an error by confirmng the order of the Tribuna
W thout even adverting to the appellant’s plea that
notification dated 22.2.2005 was not retrospective in
character and did not affect the orders passed prior to that
dat e.

Accordingly, the appeal is allowed, inpugned orders
are set aside and the revision filed by respondent no.2
before the Tribunal is dismssed.

[GS. SINGHVI]
New Del hi,
August 10, 2009.



