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ACT:

Provi dent Fund-Constitutional validity of  enactnment and
schene franed thereunder-Enployees’ Provident  Funds Act,
1952 (19 of 1952) as anmended by Act 46 of 1960, 'ss. 1(3)
(b), 16,17-Constitution of India, Art. 14.

HEADNOTE:

By a notification issued by the Central Governnent ‘under s.
1 (3) (b) of the Enpl oyees’ Provident Funds Act, 1952 the
petitioners’ restaurant was brought under the Act. By a
further notification under s. 5 read with s. 7 (1) of the
Act, the Enployees’ Provident Fund (Second Amendnent )
Schene, 1961, was introduced. The petitioners challenged
the constitutional wvalidity of the said scheme and the
sections wunder which it was made and applied to their
restaurant. It was wurged that s. 1 (3) (b) of the Act
conferred uncontrolled and wuncanalised, power on t he
CGovernnment, that the Act had application only to wage-
earners and not to salaried enpl oyees as those, enployed in
t he petitioners’ restaurant and that the schene was
di scrimnatory and therefore hit by Art. 14 of t he
Constitution.

Hel d, that whether or not a particular piece of |egislation
suffers from excessive del egation has to be judged on a
consi deration of the facts and circunstances that |ed
to the enactnment of the inmpugned statute. If the Act and
its preanble do not <clearly indicate the under | yi ng
principles or the criteria for its application, the
i nevitabl e conclusion nmust be that the del egate is entrusted
not nerely wth the function of applying the law, but
substantially with the |legislative power itself. So judged,
it could not be said that the power entrusted to Centra
Government to bring by notification such establishnents as
it thought fit within the purview of the inmpugned Act was
uncontrol l ed or uncanali sed.
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The Edward MIlls Co. Ltd. Beawar v. The State of A ner,
[1955] 1 S. C R 735, Vasantlal WMaganbhai Sanjanwal a,
[1951) 1 S. C R 341 and Handard Dawakhana Wakf) Lal Kuan

Del hi v. Union of India, [1960] 2 S. C. R(W 671, referred
to.

994

The Act nakes no distinction between wages and sal ary. In
principle there is no difference between the two and it was
not correct to say that the Act was not intended to apply to
salaried enployees, if by salary was neant fortnightly or
nmont hl y wages running into hundreds per nonth.

The Act was not discrimnatory and did not infringe Art. 14.
It applied to all establishnments since s. 16 was anended by
Act 46 of 1960 except .those registered under the Co-
operative Societies Act, 1912, and those newy set up till
the expiry of three or five years. As was held by this
Court co-operative societies stood on a different footing
from other establishnments. Exenption under s. 17 also could
not be 'said to be discrimnatory. The petitioners’
establishment, which came within the notification, was not
t herefore, discrimnated agai nst.

JUDGVENT:

ORIG NAL JURI SDICTION : Petition No. 56 of 1962.

(Under Article 32 of the Constitution of India for the
enf orcenent of Fundamental Rights).

N. C. Chatterji, = S. K Kapur and K K Jain, for the
Petitioners.

H. N. Sanyal, Additional Solicitor General of India, M S
K. Sastri and R H. Dhebar, for the Respondents.

1962. Novermber 9. The judgnent of the Court was delivered
by

SI NHA, C. J This petition, ~under Art. 32 of t he
Constitution, challenges the vires of certain provisions of
the Enployees’ Provident Funds Act (19 of 1952) which
hereinafter wll be referred to as the Act, and the schene
franed thereunder. The respondents to this petition'| are
t he Union of India and the Regional Provident Fund
Conmi ssi oner .
The petition is founded on the foll ow ng allegations. The
petitioners, 5 in nunber, are citizens of India and are
carrying on business of running a restaurant and genera
stores under the nane and style of "Messrs George Restaurant
and Stores" at

995

20, Appollo Street, Fort, Bonbay-1, since Septenber, 1958.
They are. running this business as a partnership  firm

regi stered under the Indian Partnership Act. The/ firm
enpl oys 43 persons, including cooks, waiters, tea-nakers,
bill clerks and two store-clerks. Besides paying salary to

their enployees, the petitioners give themfree food and
ot her personal allowances, which it is not necessary to set
out in detail. In exercise of the powers conferred by  s.
1(3)(b) of the Act, the General Government issued the
notification No. G S R 704, dated May 16, 1961, in the
foll owi ng termns:
"G S.R 704--1In exercise of the ,powers con-
ferred by Cdause (b) of sub-section 3 of
Section 1 of the Enployees’ Provident Fund
Act, 1952 (19 of 1952), the Central Governnent
hereby directs that. with effect from June 30,
1961, the said Act shall apply. to the
following classes of establishments, in each
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of which twenty or nore persons are enployed

nanel y

i. Hotels.

ii. Restaurants.
As a result of the notification aforesaid, the operation of
the Act has been extended to hotels and restaurants,
i ncluding the one run by the petitioners. Subsequently, the
Central CGovernnent issued a notification "under s. 5, read
with s. 7(1), of the Act, the relevant portions of which are
in these terns :

" GS.R 783.-In exercise 1 of the powers con-
ferred by section 5 read with subsection (1)
of section 7, of the Enployees’ Provident
Funds Act, 1952 (19 of 1952), the Centra
Government hereby nakes the following Scheme
further to amend the Enpl oyees’ Provident Fund
Scheme, 1952, nanely

1. This Schene may be called the Enpl oyees’
996

Provident Funds (Third Anmendnent) Schene,
1961.

2. In the Enpl oyees’ Provident Fund Schene,
1952, in clause (b) of sub-paragraph. (3) of
paragraph 1, sub-clause (xvii)shall be re-

nunbered as sub-clause (xix) thereof and the
following shall be inserted as sub-clauses
(xvii) and (xviii), nanely:-
"(xvii) as respects hotels and, restaurants
Covered by the notification of the, Governnent
of India 'in the Mnistry ~of Labour and
Enpl oynent- No. G S.R 704 dated May 16, 1961
cone into force on the  30th  day of June
1961;....
The said notification introduced the schene, as t he
Enpl oyees’ Provident Funds (Third Anendnent) Scheme, 1961
The petitioners challenge the constitutionality  of the
schene aforesaid, and the section/of the Act in pursuance of
which it was brought into existence. The petitioners pray
for a wit or order or direction quashing the said notifica-
tions and for issue of a mandamus to the respondents not to
apply the said schenme to the petitioners establishment.
Before dealing with the specific grounds of attack raised in
support of the petition, it is necessary to set out

briefly the relevant provisions of the Act. The Act applies

to every establishment which is a factory ~engaged in any
i ndustry specified in schedul e 1 and in which 20 or nore
' persons are enpl oyed, and to any other establ i shnent
enpl oying 20 or nore persons or class of such establishments
which is Central Governnent may by notification in the
Oficial Gazette, specify in this behalf. *Enployee’ has
been defined "in S. 2(f) as follows:

" enpl oyee’ means any person who is enployed

for wages in any kind of’ work, manual  or
997
otherwise, in or in connection with the work of an
establ i shnent, and who gets his wages directly or indirectly
from the enployer, and includes any person enployed by or
through a contractor in or in connection with the work of
the establishnent.”
Section 5 authorises the Central Government to frame a
schene to be called the Enpl oyees’ Provident Fund Schene,
for the establishnent of provident funds under the Act for
enpl oyees or any class of enployees and establishnents or
cl ass of establishments to which the schene may be applied,
by notification in the Oficial Gazette. The contribution
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of the enployer to the fund shall be 61% of the basic wages
and dearness all owance and retaining all owance, if any, and
the enpl oyees contribution shall be equal to the enployer’s
contribution, subject to his contribution being raised to
the maximumof 6 1/3 % if the enpl oyee so desires and the
schenme so provides. Dearness allowance for the purposes of
contribution shall be deermed to include also the cash val ue
of any food concession allowed to the enpl oyee. Section 7
aut horises the Central CGovernnent to add to, amend or vary
any schene franmed under the Act. By s. 16 it is provided
that the Act shall not apply to any establishnent registered
under the Co-operative Societies Act of 1912, or to any
ot her establishnment enploying 50 or nore persons or 20 or
nore but |less than 50 persons until the expiry of 3 years in
the case of the fornmer and 5 years in the case of the
latter, fromthe date on which the establishnent is set up
Secti on 17 enmpowers ~the appropriate CGover nrent , by
notification inthe Oficial Gazette, to exenpt .from the
operation of all orany of the provisions of any schene any
establ i shnent to which the Act applies, if in the opinion of
the CGovernment the rules of its provident fund with respect
to the rates of contribution-are not |ess favourable than
those specified in s. 6 and the enployees are also in
enj oynent
998
of other provident fund benefits which on the whole are not
| ess favorable to the enpl oyees thanthe benefits provided
under this Act, as also any establishment if the enployees
of such establishnment are in enjoyment of benefits in the
nature or provident fund, pension or gratuity, which on the
whol e are not | ess favorable to such enpl oyees. ~ Section 19
provi des for del egati on of powers.
It has been contended (1) that s. 1(3)(b) under which the
notification including restaurants and hotels were | brought
under the operation of the Act, is invalid because-it
confers uncontrol |l ed and ‘uncanali sed power on the
Government; (2) that the Act ‘was intended to apply to
nere wage earners and not to salaried people and /that,
therefore, the two,notifications as a result of =~ which the
petitioners enployees have been brought within the ~ purvi ew
of the Act are bad inasnuch as they are salaried  enpl oyees
and not nere wage-earners; and (3) that the scheme is  bad
under Art. 14 of the Constitution because it is dis-
crimnatory.
In our opinion there is no substance in any one of these
cont enti ons. It” cannot be asserted that the power s
entrusted to the Central CGovernnent to bring wthin the
purview of the Act such establishnents or class of
establ i shnents as the Governnent may by notification in the
Oficial Gazette specify is uncontrolled and uncanalised.
The whole Act is directed to institute provident funds for
t he benefit, of enployees in factories and ot her
establishnents, as the preanble indicates. The institution
of provident fund for enployees is too, well-established to
admt of any doubt about its utility as a neasure of socia
justice. The underlying idea behind the of the Act is to
bring all kinds of enployees within its fold as and when the
Central CGovernnent might think fit, after reviewing the
ci rcunmst ances of each class of establishnents. Schedule 1
to the Act contains a list of a large variety of industries
engaged in

999
the nmanufacture of diverse comodities, nentioned therein
To all establishments which are factories engaged in. the
i ndustries enunerated in Schedule 1, the Act has been nade)
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applicable of its own force, subject to the provisions of s.
16, which has indicated the establishments to which the Act
shall not apply. The Schedule is liable to be added to or
nodi fied so as to include other categories of industries not
already included in schedule 1. So far as establishments
which do not conme with in the description of factories
engaged in industries the Central Governnent has been vested
with the power of specifying such establishment and cl ass of
establishments, as it mght deternmine to be brought wthin
the purview of the Act. The Act has given sufficient
i ndication of the policy underlying its provisions nanely,
that it shall apply to all factories engaged in any kind, of
industry and to all other establishnments enploying 20 or
nore persons.This court has repeatedly laid it down that
where the discretion toapply the provisions of a particul ar

statute is left with Governnment, it will be presumed that
the discretion sovested in such a high authority will not
be abused. The Governnent is ina position to have all the

rel evant and necessary information in relation to each kind
of establishnment” enabling it to determine which of such
establ i shments can bear the additional burden of naking
contribution by way of provident fund, for the benefit of
its enpl oyees. The power to exenpt given, to t he
appropriate GCovernment -under s. 17 is, not wuncanalised
because both cls. (a) and (b) of that section postul ate that
the exenption would be granted on the ground that the
enpl oyees of ’'those establishnments are already in the
enjoynment of benefits in the nature of provident fund,
pension or gratuity not |ess favorable to them than under
the Act. Sub-section (3) of s:11ays down the general rule
in these ternms as regards the applicability of the Act:
(3) Subject to the-provisions contained in
1000
section 16, it applies-
(a) to every _establishment which is a
factory engaged in any industry specified in
Schedule 1 and in which twenty or nore persons
are enpl oyed, and
(b) to any other ‘establishnent” enploying
twenty or nore persons.  or class of such
establ i shnents which the; Central ~Governnent
may, by notification in the Oficial Gazette,
specify in this behalf : Provided that the
Central CGovernnment may, after giving not Iless
than two nonths notice of its.intention so to
do, 'by notification in the Oficial Gazette,
apply the Provision of this Act to any
establ i shment enpl oyi ng such nunber of persons
less than twenty as may be specified in the
notification."
The term ,industry’ used in the sub-section, quoted
above, is defined "in s. 2(i), as follows
""industry’ neans any industry specified in Schedule
"1, and includes any other industry added

to the Schedul e by notification under section

4."
By s. 4, the Central Covernnent has been authorised to add
to the Schedule any other industry in respect of the
enpl oyees whereof it is of opinion that a provident fund
schenme should be framed under the Act, and when such a
notification 1st issued, the industry so added shall be
deened to been industry specified in the Schedule. The
general rule as to the application of the Act has been laid
down in that sub-section. By way of exception to that
gener al rul e, the Appropriate Governnent has been-
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authorised by s. 17 to exenpt fromthe operation of all or
any of the provisions of any schene franed under the Act.
The schenme is to be framed by the Central CGovernnent, under
s. 5, for the establishment of provident fund
1001

under the Act for enployees or any class of enployees, in
pursuance of the provisions of the Act. And the schene in
guestion in this case, as already indicated, has actually-
been framed and is under challenge in this case. The
rel evant provisions of s. 17 are in these words :

"17. Power to exenpt.-(1) The appropriate

CGover nient may, by notification in the
Oficial Gazette, and subject to such
condi tions as may be specified in t he

notification, exenpt fromthe operation of al
or any of the provisions of any Schene-
(a) any ~establishment to which this Act
applies-if, in the opinion of the appropriate
Government, the rules of its provident fund
wi th respect to the rates of contribution are
not |ess favorable than those specified in
section 6 and the enployees are also in
enjoynment of other provident fund benefits
whi ch~ on the whole are not |ess favorable to
the enpl oyees than the benefits-provided under
this Act or any Schenme in relation to the
enpl oyees in any other -establishnent of a
sim lar characters; or
(c) any establishment if the enpl oyees of
such establishnment are in enj oynent of
benefits in the nature of  provident fund,
pensi on or gratuity and the appropriate
CGovernment is of opinion that such benefits,
separately or jointly are on the whole not
| ess favorable to such enployees than the
benefits provided under this Act or any schene
in relation to enployees An any other |esta-
bl i shment of a simlar character."

It woul d appear fromthe ternms of the relevant portion of s.

17 Chat the exenption to be granted by

1002

the appropriate Governnent is not in the nature of
conpletely absolving the establishnents fromall liability
to provide the facilities contenplated by the Act. The

exenptions are to be granted by the appropriate Governnent
only if in its opinion the exenpted establishnent has
provi sions made for provident fund, in terns at |east equal

if not nore favorable, to its enployees. In other words,
the exenption is with a viewto avoiding duplication and
permtting the enpl oyees concerned. the benefit of the pre-

exi sting schene, whi ch presumably has been® - wor ki ng
satisfactorily, so that the exenption is not neant to
deprive the enployees concerned of the benefit of a
provident fund but to ensure to themthe continuance of the
benefit which at least is not in ternms |less favorable to
them As the whol e schene of provident fund is intended for
the benefit of enployees, s. 17 only saves pre-existing
schenes of provident fund pertaining to particul ar
establ i shnents. Hence, the provisions of sub-s. (3), of s.
1, read alongwith those of s. 17, quoted above, cannot be
said to have conferred uncontroll ed and uncanal i sed power on

t he appropriate Government. In this connection. t he
decision of this Court in The Eduard MIls Co. Ltd., Beawar
v. The State of Ainwm(1l) nay be referred to. In that case,

the provisions of s. 27 of the MninumWges Act (11 of
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1948) were questioned as having given uncanal i sed power.
The provisions of that Act run nore or less on paralle
lines to those of the Act impugned in this case. The
Schedul e attached to the M ninum Wages Act gave a list of
the enpl oyments in respect of which mni rumwages were to be
fixed. Under S. 27 of that Act, power had been given to the
"appropriate Government" to add to the Schedule any
enpl oyment in respect of which it was of the opinion that
m ni mum wages should be fixed. Those provisions were
attacked as lacking in legislative

(1) [21955] 1 S.C.R 735.

1003

policy according to which a particular enploynent shall be
chosen for being included in the schedule. The contention
in that case that no principles had been prescribed and no
standards | aid down which could furnish an intelligent guide
to the executive authority in naking the selection of
enpl oyments was repelled by this Court. A simlar question
was raised in this Court in the case of Vasantal Maganbha
Sanj anuwal a“v. The State of Bonbay (1) challenging the vires
of s. 6 (2) of the Bonbay Tenancy and Agricul tural Lands Act
(Bom 67 of 1948), which read as follows :
"The Provincial Governnent nmay, by notifica-
tion i'n the Oficial Gazette, fix a lower rate
of the maxi mumrent payable by the tenants of
lands /situate in any particular area or may
fix | such rate on any other suitable basis as
it thinks fit."
This Court, on a consideration of the preanble of the
statute and its relevant provisions came to the conclusion
that the power del egated to the Provincial Government by s.
6 (2) was not vitiated by excessive delegation. It will be
noticed that the ternms of the section quoted above had given
much w der powers to the executive. But the Court | pointed
out that the |egislature enunciated its policy and [aid down
the principle for the guidance of the delegate in clear
terns, and that, therefore, the inpugned provisions of the
Act in that case did not suffer fromthe vice of ~“excessive
del egati on.
But strong reliance was placed on behalf of the petitioners
on the decision of this Court in Handard Dawakhana (Wakf)
Lal Kuan, Delhi v. Union of India (2). In that case the
provisions of cl. (d) of s. (3) of the Drugs and  Mgic
Renedi es (ojectionable Advertisenents) Act, 1954 (21 of
1954) were
(1) [1961] 1 S.C R 341.
(2) [1960] 2 S.C R 671

1004
struck down as having conferred uncanali sed and uncontrol |l ed
power on the executive. |In that case, the whole Act had

been challenged as having infringed the fundamental rights
of a citizen under Art. 19 (1) (a) & (g). This Court wupheld
the constitutionality of the Act as a whole, in view of the
scope and object of the Act, which was not to interfere with
the right of freedom of speech but had reference to trade
and business. This Court held that the provisions attacked
on those grounds were reasonable restrictions on the rights
of a citizen to carry on any trade or business. But this
Court held further that the words "or any other disease or
condi tion which maybe specified in the rules made under this
Act" in «c¢l. (d) of s. 3, which empowered the Centra

CGovernment to add to the list of diseases falling within the
mschief of s. 3 suffered from the vice of excessive
del egation. This Court struck down that portion of the sub-
section as, inits opinion, the words inpugned were vague
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and Parliament had not established any criteria nor laid
down any standards nor prescribed any principle on which a
particular disease or condition was to be specified in the
Schedul e. It is <clear that the last nentioned case
illustrates the rule that the question whether or not a
particular piece of legislation suffers fromthe vice of
excessive delegation nust be determined with reference to
the facts and circunstances in the back-ground of which the
provi sions of the statute inmpugned had been enacted. |[If, on
a review of all the facts and circunstances and of the
rel evant provisions of the statute, the Court is in a,
position to say that the legislature had clearly indicated
the wunderlying principle of the legislation and laid down
criteria and proper standards but had |left the application
of those principles and standards to individual cases in
the hands of the executive, it cannot be said that there was
excessive del egation of powers by the legislature. On the
other hand, if areview of all those facts and circunstances
and

1005
the provisions of the statute, including the preanble,
| eaves the Court guessing as to the principles and
standards, then the del egate has been entrusted not with the
mere function of applying the |aw to individual cases, but
with a substantial portion of legislative power itself.
Appl yi ng those principles which are nowwel|-established by
quite a nunber of decisions of this Court, can it be said in
the instant case that the. |egislature had not indicated
clearly the principles underlying the legislation and the
standards to be applied ? In our opinion, the answer nust be
an enphatic "No".

It was next contended that the Act was  intended by
Parliament to apply to enpl oyees who were nere wage-earners
and not to salaried servants, and that in the instant ' case,
the enpl oyees of the petitioners were not nere wage-earners.
It is alittle difficult to appreciate the distinction
sought to be made. Both ' Salary’ ‘and ’'Wages" are enol unents
paid to an enployee by way of reconpense for his |abour
Neither of the two terms is a 'termof art’. The Act has
not defined wages; it has only defined "basic wages" as al
enol uments which are earned by an enployee while on duty or
on |eave wth wages in accordance with the terns of the
contract of enploynment and which are paid or payable in cash

to him but does not include...... , "(s. 2(b). (Exclusions
are not relevant for our present purposes ~and, therefore,
need not be read.) ’'Salary’, on the other hand, is

remuneration paid to an enpl oyee whose period of ~engagenent
is nmore or |less permanent in character, for (other . than
manual or relatively unskilled [|abour. The . distinction
between skilled and unskilled |abour itself 1is not/ very
definite and it cannot be argued, nor has it been‘ argued.
that the renuneration for skilled labour is not ’'wages’.
The Act itself has not made any distinction between 'wages’
and ’'salary’. Both may be paid weekly, fortnightiy  or
nonthly though renuneration for the day’'s work is not
ordinarily

1006

terned "salary’. Si nply because wages for the nonth run
into hundreds, as they very often do now, would not rmean
that the enployee is not earning wages, properly so call ed.
A clerk in an office may earn nuch less than the nonthly
wages of a skilled laborer. Odinarily he is said to earn
his salary. But in principle there is no difference between
the two. It is, therefore, not established that the Act
was not intended to apply to salaried enployees, if by
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salary is neant fortnightiy or nonthly wages running into
hundreds per nonth. It is nmanifest that there is no force
in this contention.
It now remains to consider the third and the | ast contention
rai sed on behalf 'of the petitioners,, nanely, that the Act
suffers from the vice of discrimnation and, therefore,
"infringes Art. 14 of the Constitution. It is even nore
difficult to understand this contention, because, as already
pointed out, the Act applies to all establishnments, except
those recited in s. 16, which before its anendnent by Act 46
of 1960, exenpted establishments bel onging to Governnent or
to a local authority. But whatever vice there may have been
in that provision has been renoved by anending the section
whi ch stands after the anendnent as under

"16 (1) This Act shall not apply-

(a) to any establishment registered under

t he Co-operative Societies Act, 1912, or under

any other law for the time being in force

any State relating to Co- operative
Societies enploying less than fifty persons
and worki ng wi thout the aid of power; or
(b) to any other establishnent enploying
fifty or nore persons or twenty or nore but
less ‘than fifty persons until the expiry of
three
1007
years in the case of the fornmer and five years
in the case of the latter, fromthe date on
whi ch 't he establishnent is or has been set up"
Expl anation. - For~ the renoval of doubt it is
hereby declared that an establishnment shal
not be deened to be newy set-up nerely by
reason of a change in its location."
Clause (a) of s. 16, as it now stands, has exenpted
establishments registered under-the Co-operative Societies
Act, because it is well-known that it is the settled policy
of the Governnment to foster co-operative societies’ with a
view to their devel opnent and growh in the interest of the
conmunity. It is not necessary to cite instances where this
Court has held that cooperative societies stand on a specia
footing which distinguishes themfromother establishnents
or corporations. Clause (b) has reference to establishnments
which have been in existence for less than 3 years or 5
years, as the case may be. That is an understandable
classification with a view to save newl'y started
establ i shrments from the additional burden of maki ng
contribution to provident fund in respect of its ~enployees.
It is clear that the exenption is a short-lived one because
with the efflux of 3 or 5 vyears’ period,  they 'wll
automatically cone under the schene franed under the Act.
The operation of s. 17 has already been discussed,  and it
has already been indicated that an establishnent  com ng
under the exenptions granted or to be granted under 's. 17
does not nean that the establishnent bears | ess burden  of
its share of contribution to the fund. It has not been
contended before us that the petitioners’ establishnent does
not come within the general rule laid down ins. 1 (3) of
the Act or within the scope of the schene franed under s. 5.
It is wequally clear that all hotels and restaurants cone
within” the scope of the notification inpugned in this case.
Hence, there is absolutely no reason for conplaint that the
1008
petitioners’ establishment of that class has been chosen for
hostil e discrimnation
As all the contentions raised on behalf of the petitioners
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fail,

1

the petition is dismssed with costs.
Petition dism ssed.




