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Arvi nd Shukl a

DATE OF JUDGVENT: 01/05/2007

BENCH
S. B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
CRI M NAL APPEAL NO. 932 OF 2002
State of Uttar Pradesh
- VS-

Arvi nd Kunar

MARKANDEY KATJU, J.

1. These two appeal s have been filed against the inpugned
j udgrment dated 1.3.2002 of the Allahabad Hi-gh Court \in Crinmina
Appeal No. 482 of 1981.

2. One of the appeals has beenfiled by the conplainant and the
ot her by the State Governnent.

3. Heard | earned counsel for the parties and perused the record.
4. The prosecution case as disclosed in the FIR | odged by Ani

Prakash Shukla (PW) was that about 1-1/2 years prior to the
occurrence in question Atul Prakash Shukla, brother of the first

i nfornmant was beaten by accused Arvind Shukla and despite having
assaul ted him accused Arvind tried to inplicate Atul Prakash in-a false
case but could not succeed. Since then Atul Prakash Shukla and

Arvind were on inimcal terms. It was further alleged that on
21.10.1979 first informant Anil Prakash Shukl a and his brother Atu
Prakash Shukl a, deceased in this case, were going to their residentia
house after taking a round in the narket and when they were in front of
the house of Shyam Babu Sharna in Mhalla Gunti Qasba Auriya

accused Arvind @ Pappu and Virendra Dubey suddenly appeared there.
They cried that Atul be killed whereupon accused Arvind gave one

knife blow on Atul. He ran crying and fell down on the Chabutra of
Shyam Babu Shar na. Besides the first information, the incident was
wi t nessed by Di nesh Shukl a, Ranmesh Kunar Tripathi and Laljee

Chaur asi ya and the accused persons were identified by electric light.
The accused persons ran away when chal | enged. Ani | Prakash al ong
with the witnesses cane on the Chabutra where Atul was |ying injured.
He sent Laljee Chaurasiya to call his father who i mediately arrived
there and asked Anil Prakash Shukla to | odge the report. He al so
carried Atul to the police station in a rickshaw | eaving Anil Prakash
(PW) on the spot. Anil Prakash Shukla scribed the report Ext. Ka 1
and | odged the sane at police station Auraiya at 8.10 P.M The police
Station was situated only at a distance of about 3 furlongs fromthe

Appel | ant
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pl ace of occurrence. On the witten report of Anil Prakash Shukla, a
case under Section 307 |IPC was regi stered agai nst Arvind Shukl a,
Virendra Dubey and Anil @Pappu in the General Diary at SI. No. 36

whi ch al so indicates that injured Atul had reached the police station
along with the first informant Anil Prakash Shukla. |Injured Atul was
sent to Hallet Hospital, Kanpur with Constable 536 Ram Prakash who
also carried with himthe Chithi Majroom . On account of a strike, Atu
could not be admitted in Hallet Hospital, therefore, he was taken to
Ursul a Hospital, Kanpur. Atul’s father (PW2) Ram Sewak Shukl a
accompani ed Atul when he was taken to Kanpur in a bus.

5. Dr. S.N. Sharma (PWs) of Ursula Hospital exam ned the injuries
of Atul at 11 P.M on 21.10.1979 and found the followi ng injuries:-

i) I nci sed wound 300 cmx = cm Xx bone deep on
left side of scalp 7.0 cm above |eft ear

i) I'nci sed wound-2 = cmx 2.00 cmx 1 = cmon
front of l'eft shoulder joint

iii) I'nci sed wound 3.00-cmx 1 = cmx cavity of
abdonen deep on right side of ‘abdomen about
7.00 cm above unbilicus. X-ray advised.

iv) I ncised wound 4.00 cmx 2 = cmx 2.00 cmon
m ddl e aspect of front of left forearm about
5.00 cm bel ow | eft el bow.

V) I ncised wound 4 = cmx 2=cmx 2.00 cm
about 1 cm bel ow the nedial of injury No. 4.

6. The prosecution mainly relied on the evidence of the sole
eyewi tness Anil Prakash Shukla (PW) as well as the alleged dying
decl arati on of the deceased Atul:. The question is whether these should

be believed or not.

7. As regards the all eged dying declaration before the Magistrate
(Ex. Kha 1), it has been pointed out by the H gh Court that the

Magi strate before whomthe said dying decl aration was said to have
been recorded, was not produced as a witness before the | earned

Sessi ons Judge and hence the accused did not have an opportunity to
cross exam ne the Magistrate. Moreover, it may be nentioned that the
deceased died several days after the incident. Deceased Atul Prakash
stated before the Investigating Oficer on 9.11.1979 i.e. 20 days after
the incident that he had been tutored to give an incorrect statenent
before the Magistrate. The Magistrate was neither cited as a witness in
the charge-sheet nor produced at the trial. Hence, the H gh Court

di sbelieved the dying declaration

8. We fully agree with the view taken by the High Court that under
the circunstances the all eged dying decl arati on nade before the

Magi strate is unreliable. Atul Prakash stated before the |Investigating
Oficer on 9.11.1979 that while he was brought in a bus to Kanpur he
was tutored by his father, brother and other acconpanyi ng persons to
give a distorted and i ncorrect version about the incident.

9. As regards the evidence of the sole eyew tness, that too, has been
di shelieved by the High Court. As pointed out by the H gh Court, Ani
Prakash (PW), was not a natural w tness as per his own show ng and
he had aninosity agai nst Arvind Shukla. H's presence at the scene of
occurrence was by a sheer chance. Anil (PW) and Atul (deceased) |eft
their hones separately. Anil had not acconpani ed the deceased nor any
progranmme was prefixed regarding the tine of his coming back. He
adnmitted in his deposition before the Court that it was by a sheer co-

i nci dence that the deceased net himin front of the shop of doctor Ram
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Babu Baj pai. Hi s house was undoubtedly situated at a far distance
fromthe place of occurrence and hence his presence at the scene of
occurrence was by a sheer chance.

10. Apart fromthat, there is inconsistency between the version given
in the FIR and the statement of Anil Prakash (PW) before the tria
court. Inthe FIRIit is only stated that accused Arvind inflicted a knife

bl ow on Atul, but in his deposition before the trial court, PW stated
that accused Arvind inflicted knife blows on Atul while Anil @ Pappu
also inflicted knife blow on Atul. Thus the statenment in court is an
i mprovenent on the version given in the FIRin which it was only
stated that Arvind above inflicted a knife blow on Atul, but there was
no mention in the FIR that Anil @Pappu also inflicted knife blows on
At ul .

11. As rightly held by the H gh Court, it seens that after coming to
know of the nedical report for the first tine at the trial court, the
Wi t nesses inproved their version given in the FIR

12. The Hi gh Court has given the benefit of doubt to accused Arvind
Shukl a and we see no reason to take a different view The appeals are
accordi ngly di sni ssed.




