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ACT:

Public Prem ses / (Eviction of wunauthorised occupants)
Act, 1971-Whether the Act to the extent it had been extended
to prenises belonging to or taken onlease by a Corporation
established by or. ~under a Central Act and owned or
controlled by Central Government: was ultra vires or beyond
| egi sl ative power of Parlianent to extend the applicability
of the Act to such premses-Determnation of  question
i nvol ved.

HEADNOTE:

The first appellant in this appeal, a private limted
conpany, occupying a portion of the premnises belonging to
the United Commercial Bank, clained to be the tenant of the
Bank, but this was not adnitted by the respondent Bank. The
Bank all eged that the appellant conpany had been allowed to
occupy a portion of the Bank’s premises as |licensee in
consi deration of certain accountancy and secretaria
services rendered to the Bank. The Bank had issued a notice
of eviction to the appellant conpany under the West Benga
Prem ses Tenancy Act, 1956 (’'the 1956 Act’). Subsequently,
the Bank issued a notice to the appellants under the Public
Prem ses (Eviction of wunauthorised occupants) @ Act, /1971
("the 1971 Act’) which is an Act of the Parlianment., The
appel lants filed a wit petition in the H gh Court,
agitating the question whether the inpugned Act | which
provides for eviction of unauthorised occupants from public
prem ses belonging to or taken on |ease by a corporation
establ i shed by or under a Central Act and owned or
controlled by the Central Governnent was ultra vires as it
was beyond the |egislative power of the Parlianment to extend
the applicability of the said Act to such prem ses. The
appel l ants were interested in denying the |egislative power
of Parliament in so far as it purported to extend the
applicability of the 1971 Act to the premi ses belonging to
or taken on lease by public sector corporations. Their
argunent went to the extent of wurging that only the State
| egi sl atures and not Parlianent were conpetent to |egislate
on a topic of landlord-tenant relationship in respect of
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| and and bui |l di ngs.

According to the appellants, the provisions of 1956 Act
were squarely applicable and shoul d have been resorted to by
the Bank for evicting them
494

The appel |l ants contended that a | egislation of the type
of West A Bengal Land (Eviction of unauthorised occupants)
Act, 1962 (1962Act), which was on the pattern of the 1971
Act, would fall within the legislative field exclusively
open to the State Legislatures and that the 1971 Act was
ultra vires the Parlianent in so far as it purported to
affect the appellants’ rights.

Di sm ssing the appeal, the Court,

N

HELD: Per Sabyasachi Mukharji, J.

H s Lordship agreed wth Ranganathan, J. that the
appeal should be disnmissed. Hs Lordship preferred the view
of the ~Madhya Pradesh High Court in L.S. Nair v. H ndustan
Steel Ltd, Bhilai, Al.R 1980 MP. 106 to the view of the
Bonbay Hi'lgh- Court in M scellaneous Petition No. 458/ 79-
Elliot Waud Hi'll (P) Ltd: v. Life-'lnsurance Corpn. This
Court had in this Case proceeded on the short question
whet her the inpugned Act which provides for eviction of
unaut hori sed occupants from public premses to the extent it
had been extended to prem ses bel onging or taken on | ease by
a corporation established by or under ~a Central Act and
owned or controlled by the Central ~Governnment, was ultra
vires or beyond the' |egislative power of the Parlianent to
extend the applicability of the Act'to such prem ses. [498D
g

There was no di spute, as enphasi sed by Ranganathan, J.,
as to whether the premises in question or of this type was a
public prem ses. For the purpose of this appeal, once it was
held that the Public Prenmises (Eviction of Unauthorised
occupants) Act was intra vires'the Parlianment, no further
i ssue between the parties survived. It was not necessary to
consi der whether the provisions (of the 1971 Act /even if
intra vires would pervail upon the provisions of the State
Legi sl ation. For the purpose of this appeal, it was
unnecessary to express any view on the anplitude and scope
of Article 254 of the Constitution. [498H 499A-B]

It had to be taken that the legislation in question
nmust be under stood inits pith and substance, and so
understood, the Act in question in this case is in respect
of transfer of property other than agricultural [and and as
such falls in Entry 6 of List Ill of the 7th Schedule to the
Constitution. It is clear fromthe decision of this Court in
I ndu Bhusan Bose v. Rana Sundari Devi and Anr., [1970] 1
S.C R 443 and the subsequent decision in V. Dhanapa
Chettiarv. Yesodai Ammal, [1980] 1 S.CR 334 that the
subj ect matter of housi ng accommpdati on and control thereof
falls within the purview of concurrent list. In that view
495
of the matter, it could not be convassed that the 1971
legislation in question was beyond the conpetence of the
| egi sl ature. [499C E]

Per S. Ranganat han, J.

The present agrunent of the appellants night not have
been open to themif the prem ses of the Bank coul d be said
to be premses belonging to the Union Governnent In that
case, the legislation to the extent it governs such preni ses
can be said to fall under Entry 32 of List | as one covering
the "property of the Union". Though, the prenises being
situated in Calcutta any |legislation under that entry in
regard thereto would be subject to State Legislation, the
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state Legislation can only govern "save in so far as
Parlianment by |aw otherwise provides." Parlianment having
provi ded otherwise by the 1971 Act, that Act wll prevai
over the 11/56 and 1962 Acts. Though the Bank was a
corporation wholly owned and controlled by the Governnent,
it had a distinct personality of its own and its property
could not be said to be the property of the Union. The
position was beyond the pale of controversy after the
decision of this Court in Bacha F.Guzdar v. C.I.T., [1955] 1
S.CR 876; State trading Corporation of India Ltd. wv.
CT.0, [1964] 4 S.C.R 99, and many other cases. |t was not
possi ble for the respondents to support the |egislation qua
the prem ses under Entry 32 of List |. [505A-D

Entry 32 of List | being out of the way, the appellants
contended that the legislation squarely regularly fell under
Entry 18 of List Il. A question as to the interpretation of
Entry 18 (or its ~predecessor, Entry 21 of the Provincia
Li st under the Governnment of India Act, 1935) had arisen
before the Federal Court and Privy Council, and also was
consi dered in sone decisions of this Court, which, except in
the case of Indu Bhusan Bose v. Rama Sundari Devi, [1970] 1
S.CR 443, were not helpful”in deciding the issue before
the Court. |In respect of Indu Bhushan's case, while the
respondents contended that the ruling concluded the issue in
their favour, the /appellants wurged that it could not be
taken as a decision that the house tenancy |egislation could
not come under Entry 18 of List Il. [505E 506B-C;, 513C

It was true that the decision “in Indu Bhushan’s case
ultimately turned on the wi der interpretation of Entry 2 of
List I favoured by this Court, ~ neverthel ess, the judgnent
contains a specific discussion of the terns of Entry 21
I ndu Bhushan nust be taken to have expressed a viewthat
prem ses tenancy legislationin so far as it pertains to
houses and buildinYs is referable not to Entry 18 of List Il
but to entries 6,7
496
and 13 of List Ill. The decision of the larger Bench of this
Court in V. Dhonpal Chettier v. Yesodai Anmal, [1980] 1
S.C.R 334, also reinforced the same Iine of thinking. The
di scussion and ratio of Dhanpal Chettier fall into place
only on the view that by that time it was takenas settled
law that State house control |egislations were referable to
the legislative powers conferred by the Concurrent - List-.
[513C, 520D E]

Entry 18 should be given as wi de a construction as
possi bl e consistent with all the other entries in all the
three legislative Lists. There is no reason why the first
topic dealt with by the entry, viz. land, should be narrowy
interpreted. It should be understood as including all types
of land, rural or urban, agricultural or non-agricultural
arid, cultivated, fallow or vacant, Wat is ’'land can be
gathered from the other words of the entry which attenpt a
paraphrase. It is not possible to interpret this entry as

enconpassi ng wi t hin its terns | egi sl ation on the
relationship of landlord and tenant in regard to houses and
buildings. All the legislation coming up for consideration

in the present case are referable to entries in the
concurrent List and the topic of legislation is not
referable to Entry 18 of List Il. The provisions of the 1971
Act, in so far as they were nade applicable to the prem ses
of the respondent Bank, are intra vires and valid. [520F-H
525E]

Once it was held that the 1971 Act is infra vires the
Parliament, no further issue between the parties survived.
There was sone di scussion r. before this Court as to whether
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the provisions of the 1971 Act, even if intra vires, would
prevail against the provisions of the State |egislations.
This case is clearly governed by the primary rule in Article
254(1) of the Constitution under which the [ aw of Parliament
on a subject in the concurrent List prevails over the State
Law. Article 254(2) of the Constitution is not attracted
because no provision of the State Acts (enacted in 1956 and
1962) were repugnant to the provisions of an earlier |aw of
Parliament of existing law. Even if the provision of the
main part of Article 254(2) can be said to be sonehow
applicable, the proviso, read with Article 254(1), reaffirms
the supremacy of any subsequent |egislation of Parlianent on
the sanme matter even though such subsequent |egislation does
not in terns anend, vary or repeal any provision of the
State Legislation. The provisions of the 1971 Act wll,

therefore, prevail against those of the State Acts and were
rightly invoked in this case by she respondent Bank. [525F

529C- E]

There was no substance in the appellants’ contention
that the " provision in the 1971 Act appointing one of the
of ficers of the respondent Bank as the Estate officers was
violative of Article 14. [529F]

497

The appeal failed.

L.S. Nair v. Hondustan Steel Ltd. Bhilai, A l.R 1980
MP. 106; Eliot Waud Hi Il (P) Ltd. v. Life Insurance
Corporation M scell aneous Petiton No. 458/ 79 before Bonbay
Hi gh Court; |Indu Bhusan Bose v. Rama Sundari ‘Devi and Anr..
[1970] 1 S.C.R 443; A C Patel” v. Vishwanath Chadda, |ILR
1954 Bonbay 434; V. Dhanapal Chettiar v. ~Yasodai Ammal,
[1980] 1 S.C R 836; Bacha P. Guzdar v.. CI|.T., [1955] 1
S.C.R 876; State Trading Corporation of India Ltd. v. C.T.0
[1964] 4 SCR 99; A P. State Raod Transport Corporation v.
[.T.O, [1964] 7 SCR 17; Heavy Engi neering Mazdoor Union v.
State, [1969] 3 S.C R 995; Vidarbha Housing Board v.
[.T.O, [1973] 92 |I.T.R  430; Western Coalfields Ltd. v
Speci al Area Devel opnent Authority, [1982] 2 S/.CR 1;
Manohar v. C. G Deasi, AIR 1951 Nag. 33; Raman  Dass V.
State, AIR 1954 AIl. 707; Darukhanawal a v. Khenthand, |ILR
1954 Bom 546; M Karuna v. State, AIR 1955 Nag 153,
Kewal chand v. Dashrathlal, ILR 1956 Nag 618; Sukumar Dutta
v. Gaurishankar, [1964] 69 OCW 833; Raval & Co.  wv.
Ramachandran, AIR 1967 Mad. 57; Mangtulal v. Radhey Shyam
AR 1953 Pat. 14; Mlap Chand v. Dwarakadas, Al R 1964 Raj
252; Rama Sundari v. Indu Bhusan, AIR 1967 Cal . 355; Nawal
Mal v. Nathu Mal, AIR 1962 Raj. 193; Bapal al & Co. v. Thakur
Das, AIR 1982 Mad. 309; Vnited Province v. Atiga Begum
[1940J F.C. R 110; Megh Raj v. Allan Rakhia, AIR 1947 PC 72;
Atma Ram v. State of Punjab, [1959] Supp. 1 S.C R/ 748;
Manakl al Chhotalal v. MG Mkwana & Ors., [1967] 3 SCR 65;
Babu Jagtanand Sri Satyanarayanji, |LR 40 Patna 625; Union
of India v. Valluri S. Chaudhary, [1979] 3 SCR 802, State v.
Peter, [1980] 3 SCR 290, 292; Jaisingh Jairam Tyagi v. Manan
Chand, [1980] 3 S.C R 224; Hoechst Pharmaceuticals  v.
State, [1983] 3 S.C.R 130; Dhillon's case, [1972] 2 S.C. R
33; Jain Ink Manufacturing Co. v. LIC [1981] 1 S.C R 498
and Zaverbhai Anmmidas v. State, [1955] S.C.R 799, referred
to.

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal NO 900 of
1987

Fromthe Judgment and order dated 12.2.1987 of the
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Calcutta High Court in Matter No. 676 of 1978.

Dr. Y.S Chitale, Anil Mtra, P.H Parekh, D
Chandf achud, S.C Chosh and R K. Dhillon for the Appellants.
K. Parasaran Attorney CGeneral for Union of India.

498

K. N. Bhat, A. Subba Rao and M ss Madhu Mol chandani for
t he Respondents.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARIJI, J. | had the advantage of reading
in draft the judgment proposed to be delivered by my | earned
Br ot her Ranganathan, J. It is, however, necessary to add a
few sentences. | was reluctant to take up this matter as it
arises out of a decision of the Division Bench of the Hi gh
Court of Calcutta. That decision was occasioned by a
reference nmade by the Chief Justice of that H gh Court on a
reference made by nmeto the Chief Justice sitting singly in
that Court. In the H gh Court-l had not expressed any view
on the ~contentions urged. |In those circunstances both the
parties requested nme to take up the matter. It was in these
circunstances that | becane a party to this judgnent. |
agree with_ ny learned Brother that  the appeal should be
di smi ssed and the order he proposes to make as to costs.

It is not necessary in view of the facts and
circunstances of the case to refer in detail to the reasons.
| would, however, nake it clear that | prefer the view of
the Division Bench of the Madhya Pradesh H gh Court in the
case of L.S. Nair v. H ndustan Steel Ltd. Bhilai, AR 1980
MP 106. | would prefer this viewin preference to that of
the F. learned Single Judge of ~ the Bonbay H gh Court in
M scel | aneous Petition No. 458/ 79 Elliot Waud Hi |l (P) Ltd.
v. Life Insurance Corpn. Further, it is necessary to
reiterate that in this case we have proceeded on the short
guestion canvassed before the Division Bench of the High
Court out of which this appeal arises, i.e., whether the
i mpugned Act which provides for eviction of unauthorised
occupants from public premises tothe extent it has been
extended to prenises belonging or taken on lease by a
corporation established by or under a Central Act and owned
or controlled by the Central CGovt. is ultra vires or beyond
the legislative power of the Parliament to extend the
applicability of the Act to such premises. It is only this
guestion which was nooted before the H gh Court and required
consideration by wus under Article ,136 of the Constitution
It is, therefore, not necessary to express any view on-any
ot her aspect of the natter.

Furthernore, as has been enphasised by ny |earned
Brother there was no dispute as to whether the prenises in
the present appeal is a public premses. Therefore, the
guesti on whether the prem ses in question or of this type is
a public premses is not an aspect into which we were
required to go.

499

For the purpose of this appeal once it is held that the
Public Prem ses (Eviction. O Unauthorised occupants) Act,
1971 is intra vires the Parlianment, no further issue between
the parties survive because no other contention was raised
bef ore the Division Bench of the High Court and also in this
appeal under Article 136 of the Constitution, no other issue
can be canvassed. It is, therefore, not necessary, in ny
opi nion, to consider whether the provisions of 1971 Act even
if intra vires would prevail upon the provisions of the
State legislation. Hence, for the purpose of this appeal it
i s unnecessary to express any view on the anplitude and
scope of Article 254 of the Constitution

I ndu Bhusan Bose v. Rama Sundari Devi & Anr., [1970] 1
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SCR 443 is a decision of five |learned Judges of this Court
affirmng the Calcutta view which held that the |egislation
in question in that case was to be found in Entries 6, 7 &
13 of List Il of the 7th Schedul e of the Constitution and
neither in Entry 18 of Il Schedule nor in Entry 3 of 11l
Schedul e of the Constitution. It rejected the Bonbay view
expressed in ,4. C Patel v. Vishwanath Chadda, |LR 1954
Bom 434. Respectfully, it has to be taken that the
legislation in question nmust be understood in its pith and
substance and so understood the Act in question in the

instant case, is in respect of transfer of property other
than agricultural Iand and, as such, falls in Entry 6 of
List IIl of the 7th Schedule to the Constitution. It is

clear from the said decision and the subsequent decision
reaf firmng the same view in V. Dhanapal Chettiar v. Yesoda
Ammal , [1980] 1 SCR 334 that the subject-matter of housing
acconmodati on and -control thereof falls within the purview
of concurrent list. In that viewof the matter, it cannot in
ny opinion, be canvassed that ' the 197 1 legislation in
guesti on was beyond the conpetence of the |egislature.

Wth these observations | ~agree with respect with ny
| earned Brother that the appeal should be dism ssed w thout
any order as to cost

S. RANGANATHAN,” J. The first appellant is a private
limted conpany. The conpany is occupying a portion of
prem ses No. 18, Russel Street, Calcutta. The prenises
belong to the United Commer ci al -~ Bank, a statutory
corporation constituted under the Banki ng Conpani es
(Acquisition & Transfer of Undertakings) Act, 1970. The
appel | ant conpany clains to bethe tenant of the Bank but
this is not admtted by the respondent” Bank. The Bank
al | eges that t he appel | ant conpany, when sonmewhat
differently constituted, had been allowed to occupy a
portion of the Bank’s prenises as licensee in consideration
of
500
certain accountancy and secretariial services which it was
required to render to the Bank. It appears that sonmetine in
1975 the respondent Bank issued a notice of eviction'to the
appel | ant conpany under Section 13(6) of the Wst  Benga
Prem ses Tenancy Act, 1956 (hereinafter referred to as 'the
1956 Act’). Subsequently, however, the Bank issued a notice
dated 4.2.1977 to the appellants under the Public Pren ses
(Eviction of Unauthorised occupants) Act, 1971 (hereinafter
referred to as ’'the 1971 Act’), which is an Act of
Parliament. The appellants thereupon filed a wit petition
inthe Calcutta High Court being Mtter No. 676 of 1978.
Though several contentions appear to have been raised in the
wit petition, the judgnent of the Division Bench of the
Calcutta High Court dated 12th February, 1987, (which is the
one presently under appeal) records that "the only question
whi ch has been nooted and agitated before us is whether the
i mpugned Act which provides for eviction of unauthorised
occupants from public premises to the extent it has been
extended to prenises belonging or taken on lease by a
corporation established by or under a Central Act and owned
or controlled by the Central Governnent is ultra vires as it
was beyond the |egislative power of the Parliament to extend
the applicability of the said Act to such prem ses."” Though
the appellants are interested only in denyi ng the
| egi sl ative power of Parlianment in so far as it purports to
extend the applicability of the 1971 Act to prenises
belonging to or taken on |ease by what may be described as
public sector corporations, the contention as wurged is
somewhat broader. The argunent goes to the extent of urging




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 29

that only the State |legislatures, and not Parliament, is
conpetent to legislate on the topic of |[|andlordtenant
relationships in respect of land and buildings. This has
been the principal contention addressed to us by Dr. Chitale
appearing on behal f of the appellants.

The 1971 Act received the assent of the President on
23rd August, 1971 but it is deened to have conme into force
on the 16th day of Septenber, 1958 for certain 'historical
reasons which are not relevant for our purposes. The Act
provides for the eviction of 'unauthorised occupants from
public prem ses and for certain incidental matters. S. 2(c)
defines premises’ to nean ’'any land or any part of a
building and to include garden, grounds and outhouses
appurtenant to the building or fittings affixed thereto’.
The expression ’'public prem ses’ has been defined in Section
2(e) of the Act. This definition is in three parts. Sub-
clause ( 1) of clause (e) takes.in prenises belonging to, or
taken on | ease or requisitioned by, or on behalf of, the
Central Governnent,  as well as premses placed by that
Gover nment _under ~the control~ of either House of Parliament
for providing residentia
501
acconmmodation to the menbers of the staff of the Secretariat
of either House of ‘Parliament. Sub-clause (3) of clause (e)
takes in premses belonging to certain local authorities in
the Union Territory of Delhi. Sub-clause (2) of clause (e)
brings in prenises belonging to or taken on |l ease by, or on
behal f of, wvarious kinds of bodies,  such as Universities,
Institutes of Technology, Board  of Trustees  of Mjor Port
Trusts and the Bhakra Managenent Board. It takes in any
prem ses bel onging to or taken on | ease by, or on behal f of,
a Governnent conpany or its subsidiary. It also takes in-and
this is what we are concerned w th here-prenises of "any
corporation (not being a conpany as defined in section 3 of
the Compani es Act, 1956 or a local authority) established by
or under a Central Act and onwed or controlled by the
Central Governnment". There is no dispute that the preni ses
in question in the present appeal is "public ‘prem ses"
wi thin the neaning of the Act.

The Act contenplates the appointnent —of an Estate
of ficer who is a high placed officer of the Government or of
the relevant statutory authority in respect of public
prem ses controlled by that authority. The Act enables the
Estate officer to call upon "unauthorised occupants" ~ of
public prem ses (neaning persons occupying such prenises
wi thout authority or continuing in occupation after the
authority to do so has expired or has been determ ned for
any reason) to show cause why they should not be evicted and
to proceed to evict them if need be, after considering the
cause, if any, shown by the persons concerned in response to
a notice served on them It also contains powers to renove
unaut hori sed constructi ons, denol i sh unaut hori sed
constructions, dispose of property left on public prem ses
by unauthorised occupants, require payment of rent  or
danages in respect of public prem ses and so on. An order
passed by the estate officer, under the provisions of the
Act, is appealable, the appellate authority being the
District Judge or such other judicial officer of not |ess
than 10 year’s experience as a District Judge and subject to
the above right of appeal, the orders passed by the estate
officer are final. Section 15 bars the jurisdiction of
Courts to entertain any suits or proceedings in respect of,
inter alia, the eviction of any person who is in
unaut hori sed occupation of public prenises. This, broadly,
is the outline of the 1971 Act. Before proceeding to dea
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with the contentions urged before us, it is necessary to
refer to two nore enactnents, which have a bearing on the
topi ¢ of discussion before us.

It has been nentioned earlier that the Bank had served
a notice on the appellants under the 1956 Act. This Act,
whi ch received the H
502
assent of the President on 30th March, 1956, is on the
pattern of the lease and rent control |egislation preval ent
in various States. It regulates, inter alia, the matter of
eviction of tenants of buildings situated in Calcutta and
certain inportant cities and localities of the State where
there is scarcity of housing accompdation. It is not
necessary to set out the provisions of this Act except one.
Under the second proviso to section 1(3) the Act is not to
apply to (a) any prem ses belonging to any | ocal authority,
(b) any prem ses belonging to or requisitioned by CGovernnent
and (c) any tenancy created by CGovernnent in respect of any
prem ses taken on l'ease by Government. The premises in the
present case does not fall within any of these categories
and, according to the appellants before us, the provisions
of 1956 Act were squarely applicable and should have been
resorted to by the Bank for evicting them This is one.

The other relevant statute is the Wst Bengal Public
Land (Eviction of Unaut hori sed occupants) Act, 1962,
(hereinafter referred to as "the 1962 Act’). Thi s
legislation is on the sanme pattern as the 1971 Act, a
pattern which appears to have been in existence in various
States, conferring special powers on statutorily nanmed
officers to evict unauthorised occupants of public prem ses.
The definitions of 'land’, ‘*public land and *unauthorised
occupation’ contained in sections 2(2), 2(7) and 2(8) are so
wi de as to | eave no doubt that the prenises belonging to the
Bank would be within the scope of the said Act and that
proceedings for eviction of the appellants could also be
initiated by the Collector wunder that Act. It thus appears
that the procedure for the eviction of the petitioners wll
be governed by the 1971 Act as well as either or both of the
State Acts and the question is, which of these will prevail?
The appellants wurge that a legislation of this type wll
fall within the legislative field exclusively open to the
State legislatures and that the 1971 Act is wultra vires
Parlianment in so far as it opurports to affect the
appel l ants’ rights.

It will be convenient, at this stage, to set out al
the relevant entries in the Seventh Schedule of the
Constitution that may have a bearing on the ~discussion
before us along with the corresponding entries under the 7th
Schedul e to the Governnent of India Act, 1935. These are:

CONSTI TUTI ON 1935 ACT

List I-Union List Li st |-Federal List
ENTRY 3 ENTRY 2
Delimtation of cantonment Naval , mlitary and air

force works

503
areas, local self-governnent | ocal self-government in cantonnent
in such areas, the consti- areas, the constitution and powers
tution and powers within wi thin such areas of cantonnent
such areas of cantonnent authorities, the regulation of house
authorities and the regul a- accommodati on in such areas,
tion of house acconmodati on delimtation of such areas.
i ncludi ng the control of
rents in such areas. ENTRY 10
ENTRY 32 Wor ks, |ands and buil di ngs vested

Property of the Union and in, or in the possession of,
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the revenue therefrom but

as regards property situated

ina State* * * subject to
| egi sl ation by the State,

ot herw se provide.

ENTRY 43:

I ncorporation7 regul ation
and wi ndi ng up of trading
cor porations, including
banki ng, insuranceand
financial corporations hut
not incl udi ng co-operative
soci eti es.

ENTRY 44:

I ncorporation, regulation
and wi ndi ng up of corpora-
tions, whether trading or
not, wi th objects not
confined to one State, but
not including universities.
504

LI ST Il--STATE LI ST
ENTRY 18:
Land, that is to say, rights
in or over land, |and tenun

i ncluding the relation of
| andl ord and tenant,
col l ection of rents;

| and;
agricul tural
col oni zati on.

 and i nmprovenent a
| oans;

Li st 111-- CONCURRENT LI ST
ENTRY 5:

Marriage and divorce;
and m nors; adoption; wills
i ntestacy and successi on
joint famly and partition;
all matters in respect of
whi ch parties in judicia
proceedi ngs were i nmedi a-

tely before the comencenent

of this Consti -

tution subject to their
per sonal | aw.

ENTRY 6:

Transfer of property other
than agricultural |and;
regi stration of deeds and
docunent s.

ENTRY 7:

save
in so far as Parliament by |aw

and the
transfer
and alienation of agricultura

i nfants,

Maj esty for the purposes of the

Dom nion (not being naval, nmlitary
or air force works), but? as regards
property situate in a Province,

subj ect always to Provincia

| egi sl ation, save in so far as
Dom ni on | aw ot herw se provides,

and, as regards property in an
Acceding State held by virtue of

any | ease or agreenment with that

State, subject to the terns of
that | ease or agreenent.
ENTRY 33:

Corporations, that is to say, the
i ncorporation, regulation and

wi ndi ng-up of tradi ng corporations,
i.ncl udi ng banki ng, insurance and
financi al corporations, but not

i ncl udi ng corporations owed or
controll ed by an Acceding State
and carrying on business only
within that State or co-operative
soci eties, and of corporations,
whet her trading or not, with

obj ects not confined to one unit,

but not including universities.
LT ST LI--PROVI NCI AL LI ST

ENTRY 21:

Land, that is to say, rights

in‘or over land, land tenures,

i ncluding the relation of

| andlord and tenant, and the

col l ection of rents; transfer,

al i enation and devol uti on of
agricul turaltand; |and

i mprovenent and agri cultural

| oans; col oni zation; courts

of Wards; encunbered and
attached estates; treasure trove.
LI ST 111-- CONCURRENT LI ST

ENTRY 7:

WIlls, intestacy, and succession
save as regards agricul tural

I and.

ENTRY 8:

Transfer of property other
than agricultural |and; regis-
trati on of deeds and
docunent s.

ENTRY 10:
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Contracts, including part Contracts, including partnership
shi p, agency, contracts of agency, contracts of carri age,
carriage, and other special and other special fornms of

forms of contracts, but not contracts, but not including

i ncluding contracts relating contracts rel ating

to agricultural |and. to agricultural |and

505

One thing may be made clear at the outset. The present
argunent may not have been open to the appellants if the
prem ses of the bank could be said to be premn ses bel ongi ng

to the Union Government. 1In that case, the legislation to
the extent it governs such premises can be said to fal
under entry 32 of List | as one covering the "property of

the union". Though, the prem ses being situated in Calcutta,
any legislation wunder that entry in regard thereto woul d be
subject to State legislation, the State |egislation can only
govern "save in so far as Parlianent by |aw otherw se
provi des™. Parliament ~ having provi ded otherwi se by the 1971
Act, that ~ Act - will, it can be said, prevail over the 1956
and 1962 ' Acts. It is, however, common ground before us that
though the Bank is a corporation wholly owned and controlled
by the Governnment, it has a distinct personality of its own
and its property cannot be said to be the property of the
Uni on. The posi ti'on, -indeed, is beyond the pale of
controversy after /the decisions of this Court in Bacha.
F. Guzdarv. C. r. T., [1955] 1 S.C.R 876; State Trading
Corporation of India Ltd. v. CT.0,[1964] 4 S.C R 99; AP

State Road Transport Corporation v. 1.T.0 [1964] 7 S.CR

17; Heavy Engi neering Mazdoor Union v. State, [1969] 3
S.C R 995; Vidarbha Housing Board v. I. T. O,[1973] 92
. T.R 430 and Western Coalfields Ltd. “v. Special Area
Devel opnent Authority, [1982] 2 S.CR 1. Itis, therefore,
not possible for the respondents to support the |egislation

gua the prem ses in question, under Entry 32 of List I\

Entry 32 of List | being out of the way, Dr. Chitale,
appearing on behalf of the appellants, contends that the
| egi slation squarely falls under  Entry- 18 of List Il. He

points out that judicial decisions have given ‘the word
‘land’” in Entry 18 a very wde interpretation so ‘as to

conprehend not only land of all  types-rural or  urban
agricultural or non-agricultural, vacant or built up-but
al so ‘' buildings’ put up t her eon. Since the entry

specifically includes the relationship of landlord and
tenant, there can be no doubt that tenancy |[egislations
pertaining to land and buil dings derive their authority from
Entry 18. He referred in this context inter alia, to Manohar
v. C  Desai, AIR 1951 Nag 33; A C Patel  v. Vishwanath
Chadda, ILR 1954 Bom 434, Raman Doss v State, AR 1954 ALL
707; Darukhanawal a v. Khenthand, |LR 1954 Bom 546; M
Karuna V. State, AIR 1955 Nag. 153; Keval chand .
Dashrathlal, |.L. R 1956 Nag. 618; Sukumar “Dutta v.
Gauri skanker, [1964] 69 CW 833; Raval & Co. V.
Ramackandran, AR 1967 Mad. 57 and a detailed and
conpr ehensi ve judgment of Parekh J. in Elliot Waud and Hill
P. Ltd. wv. L.I.C, [1980] Bom C R 590 Wich we -are
infornmed is pending consideration on appeal, before a Ful
Bench of the Bombay High Court. W do not, however, propose
to discuss

506

these cases at length firstly, because there is a contrary
line of decisions also vide Mangtulal v. Radheshyam AIR
1953 Pat. 14; Ml ap Chand v. Dwarakadas, AIR 1954 Raj. 252;
Nawal Mal v. Nathu Mal, AIR 1962 Raj 193, Rama Sundari v.
| ndu Bhushan, AIR 1967 Cal 355; L.S. Nair v. Hi ndustan Stee
Ltd., AIR 1980 MP. 106 and Bapalal & Co. v. Thakur Das, AR
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1982 Mad. 309 and the judgnent presently under appeal and
secondl y, because a question as to the interpretation of
Entry 18 (or its predecessor, Entry 21 of the Provincia
Li st under the Government of India Act, 1935, (hereinafter
referred to as 'the 1935 Act’) had arisen before the Federa
Court and the Privy Council and sone of the above judgments
have al so been considered in certain earlier decisions of
this Court. It would, therefore, be appropriate to refer to
t hese deci si ons:

(1) The earliest of the decisions relevant in this
context is the decision of the Federal Court in United
Provinces v. Atiga Begum [1940] F.C. R 110. That case was
concerned with the interpretation of Entry 21 of List Il in
the Seventh Schedule to the Government of India Act, 1935.
It raised the issue of the validity of the United Provinces
Regul ari sati on of Rem ssions Act (14 of 1938). In view of an
unprecedented fall ~in the prices of agricultural produce,
the United Provinces Governnent directed a rem ssion in the
rents payable by tenants to their landlords. But this
rem ssion was declared by the H gh Court to be unauthorised
and inoperative as being in contravention of the provisions
of the Agra Tenancy Act, 1926. The Provincial Legislature,
therefore, passed the inmpugned Act which precluded any
guestion as to the validity of the orders of rem ssion being
raised in courts. This Act was held by a Full Bench of
Al | ahabad High Court' to be ultra vires the Legislature. The
Provi nci al Government appealed to the Federal Court. The
Federal Court held that the legislation was clearly governed
by Entry 21. The | earned Chief Justice observed:

"The subjects dealt-with in the three legislative
lists are not always set out” with scientific
definition. It would be practically inmpossible for
exanpl e to define each itemin the Provincial List
in such a way as to nake it~ exclusive of every
other item in that List, and Parlianment seens to
have been cont ent to t ake a nunber of
conprehensive categories and to describe each of
them by a word of broad and general inport. In the
case of some of these categories such as "Loca

CGovernment ", "Education", - "Water", —"Agriculture"
and "Land", the general word is anplified and
expl ai ned by a nunber of example or illustrations,
some of

507
whi ch woul d probably on any construction have been
held to fall under the nore general word, while
the inclusion (of) others m ght not be so obvious.
Thus "Courts of Wards" and ’'treasure-trove’ m ght
not ordinarily have been regarded as included
under the head "Land", if they had not/ been
specifically mentioned initem no 21. ‘I think
however, that none of the items is to be read in a
narrow or restricted sense and that each genera
word should be held to extend to all ancillary or
subsidiary matters which can fairly and reasonably
be said to be conprehended in it. | deprecate any
attenpt to enunerate in advance all the matters
which are to be included under any of the nore
general descriptions; it will be sufficient and
much wi ser to determ ne each case as and when it
cones before this Court. "

The Court then proceeded to hold that, if the Provincia

Legislature could legislate in respect of collection of

rents, it nust also have the power to legislate with respect

toany limtation on the power of a landlord to collect
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rents, that is to say, with respect to the rem ssion of
rents as well as to their collection
(2) The next decision, on certain observation in which
Dr. Chitale placed considerable reliance is that of the
Privy Council in Megh Raj v. Allah Rakhia, AIR 1947 PC 72.
In that case the question was whether the Punjab Restitution
of Mortgaged Lands Act, an Act of the Punjab Legislature,
was void as being ultra vires of the Punjab Legislature. The
Act applied to nortgagees in possession of certain |ands.
The expression ’'land was defined as "land which is not
occupied as the site of any building in a town or village
and is occupied or let for agricultural purposes or for
pur poses subservient to agriculture or for pasture" and
i ncluded, inter alia, "the sites of buildings and other
structures on such lands." The object of the inpugned Act
was the relief of nortgagors by giving themrestitution of
the nmortgaged premi ses on conditions nore favourable than
those under the nortgage deed and by providing for a
procedure before the Collector which was nore summary than
that before the ordinary Courts. The contention before the
Privy Council, on behalf ~of the Punjab Province, was that
the provisions of the i mpugned Act were traceable to item 21
suppl enented, it need be, by item 2 of the Provincia
Legi slative List of the 1935 Act. The appellants, on the
ot her hand, contended that the inpugned Act went beyond the
limts of the Legislative powers of the Province under I|ist
Il and could not be supported by invoking the
508
powers of the Province under List 11l (i.e. Entries 4, 7, 8
and 10 corresponding to Entries 13, 5, 6 and 7 of List III
under the Constitution). It —was pointed out that certain
provisions of the inmpugned Act were repugnant to the
provi sions of the Indian Contract Act and the Code of C vi
Procedure. The Judicial Commttee  caneto the conclusion
that the legislation was clearly covered by Entry 21 in List
[11. I'n so holding, they observed:
"The key to item21 isto be found in the opening
word "land". That word is sufficient initself to
i nclude every formof land, whether agricultura
or not. Land indeed is primarily a matter of
provi ncial concern. The land in each Province nay
have its special characteristicsin view of which
it is necessary to legislate, and there are |oca
custons and traditions in regard to |and hol di ng
and particular problenms of provincial® or 1loca
concern which require provincial consideration. It
woul d be strange if the land in a province were to
be broken wup into separate portions (some wthin
and sonme outside the Ilegislative powers of the
province. Such a conflict of jurisdiction is not
to be expected. Item?21 is part of a constitution
and woul d on ordinary principles receive the idest
construction, unless for sone reason, it is cut
down either by the terns of Item21 itself or by
other parts of the constitution which has to be
read as a whole. As to Item 21 "land", the
governing word is followed by the rest of the
item which goes on to say, "that is to say".
These words introduce the npst general concept-
"rights in or over land." "Rights in |land" nust
i nclude general rights like full ownership or
| easehold or all such rights. "Rights over |and"
woul d include easements or other collatera
rights, whatever formthey might take. Then foll ow
words which are not words of Ilimtation but of
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expl anation or illustration, giving instances
which may furnish a clue for particular natters;
thus there are the words "relation of |andlord and
tenant and collection of rents." These words are
appropriate to lands which are not agricultura
equally with agricultural lands. Rent is that
whi ch issues fromthe l|and. Then the next two
sentences specifically refer to agricultural |and,
and are to be read with item?7, 8 and 10 of Li st
3. These deal with met hods of transfer or
alienation or devolution which nay be subject to
federal legislation but do not concern the |and
itself, a sphere in which the provincial and
federal powers are con-

current, subject to the express exception of the
specific head of agricultural land which is
expressly reserved to the provinces. The renai nder
of Item 21 specifies inportant matters of specia

consequence in India relating to land. The
particul ar and limted speci fication of
agricultural land proves that "land" is not used

in Item 21 wi'th restricted reference to
agricultural land but relates to | and in general
Item2 is sufficient to give express powers to the
provinces to create and determ ne the powers and
jurisdiction of Courts in respect of land, as a
matter ancillary to the subject of item 21

It is next necessary to consider the terns of
the inpugned Act, which it is said is ultra vires
of the Province, and conpare themwith the terns
of the constitution just quoted. But before that
is done, it nay be observed that there is no
express provision in the constitution referring by
nane to nort gages, t hough nortgages are of
particular inportance inlndia as a subject of
ordinary business lifeland of litigation and of
| egi slation. But a constitution does not ‘generally
deal with particular transactions or types of
transactions, and nortgages of land would, in
their Lordships’ j udgrent ;. as a mtter of
construction, properly fall under —ITtem21 in so
far as they are nortgages of land, though in
certain aspects they include el enents of transfer
of property and of contract. But-they forma type
of transaction which may properly be regarded as
sui  generis, incidental to land and included
within Item 21 except in so far as| they fal
within Items 8 and 10 of List 3 which  again
contain an express exception in the -case of
agricultural land. Their Lordships cannot accept
the view that so inportant a subject as nortgages
was left out of the Constitution and nerely |eft
to the Governor CGeneral’s powers under s. 104,
Constitution Act as a residual subject. So far as
land at |east is concerned, Item 21 would include
nortgages as an incidental and ancillary subject.
The inmpugned Act, as already explained, has the
mai n purpose of giving relief to nortgagors by
enabling them to obtain restitution of the
nortgaged |ands on terns |ess onerous than the
nortgage deeds require. It is limted to existing
nortgages of land as defined in s. 3, effected
prior to 8.6.1901. That definition restricts it to
| and "occupi ed or
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let for agricultural purposes or for purposes
subservient to agriculture or for pasture". The
addition of the word "pasture" has been relied on
as extending the scope of the Act beyond
agriculture, but pasture is certainly "land"
within Item 21 or Item 3. It may have been
nentioned ex abundanti cautela but in any case it
is sufficiently allied to agriculture generally to
be treated as a species of agricultural land or at
| east as land occupied or let for purposes
subservient to agriculture and as such within the
general scope of an Act dealing with agricultura
| and. Section 3 of the Act goes on, it is true, to
give a nunber of specific types of |and which are

i ncl uded, but they are all governed by the
control ling words of-sub.s.(1) which limts the
whole ~“Act to agricultural land in the sense

already stated. Thus head (b) of sub s (1) of s.
3, must~ be read as referring to an estate or
holding in the only class of |and with which the
Act deals. The sane-is true of all the other heads
in the sub-section, dues, rent, water rights,
occupancy, trees, all cone within the category of
rights in or over land within Item21 List 3, and
all are governed by the same controlling reference
to agriculture or agricultural —purposes. This
readi ng of the section “is supported by the
qualification of trees as trees standing on such
| and, that is agricultural Iand. Section 7 and 8
of the inpugned Act™ enbody its nmin substantive
provisions for the refief of nortgagors and need
not be repeated here. The rest ~of the Act deals
with ancillary matters like _procedure which fal
within the powers given by Item 2 and also by Item
21.

If, as their Lordships think, the inmpugned Act is
limted to agricultural land, itens, 7, 8 and 10
of List Ill do not affect the position at al
since agricultural land is excluded in these
entries. But, in any event, the Act does not dea
with wills or transfer of property at all; it does
certainly deal with nortgages but, as their
Lordshi ps have al ready stated, nortgage though not
expressly nentioned in the Constitution, are
properly to be classed not under the -head of
contracts, but as special transactions ancillary
to the entry of "land"

(3) The next decision of this court to  which our
attention is drawn is the decision of this court in Atm Ram

v. State

of Punjab, [1959] (Suppl. 1) SCR 748. The poini in

controversy in this decision

511

was the

constitutional validity of the Punjab Security of

Land Tenures Act (10 of 1953) as anmended by Act 11 of 1955,
whi ch sought to provide for the security of land tenure and

ot her

incidental matters. The inpugned Act admittedly dealt

wi th hol dings as defined in the Punjab Revenue Act, 1887. It
l[imted the area which m ght be held by a | and owner for the

pur pose of
utilised

self cultivation and rel eased surplus area to be
for resettling ejected tenants. Section 18

conferred upon tenants the right to purchase fromthe |and

owners the
the | and

val ue.

 ands held by them and thus thenselves to becone
owners at prices which would be bel ow the market

The land owners affected by the inpugned Act
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contended that under Entry 18 of List Il of the Seventh
Schedule to the Constitution the State Legislature was
i nconpetent to enact a law limting the extent of land to be
held by a | and owner and that the provisions of the inmpugned
Act contravened their fundanental rights. On the question of
the legislative conpetence the Court mnmade the follow ng
observati ons:
"At the outset, it is necessary to deal with the
guestion of legislative conpetence, which was
raised on behalf of some of the petitioners,
though not on behal f of all of them This argunent
of want of |egislative conpetence goes to the root
of the inpugned Act, and if it is well-founded, no
ot her question need be gone into. It has been
argued that Entry 18 of List |l of the Seventh
Schedule to” the Constitution, should not be read
as authorising the State Legislature to enact a
law limting the extent of the land to be held by
a proprietor or a landowner. Entry 18 is in these
wor ds: "
" 18. Land, that is to say, rights in or over
land, land tenures including the relation of
| andl ord and~ tenant, and the collection of

rents; transfer and al i enati on of
agricul tural |and; | and i nprovenent and
agricultural |oans; colonization."

“I't will be noticed that the Entry read along with

Art. 246(3) of the Constitution, has vested
exclusive power in the State to nmke laws wth
respect to "rights - in or over land, |and tenures
including the relation of |andlord and tenant

". The provisions of the Act set out above, dea
with the landlord s rightsinland in relation to
his tenant, so as to nodify the landlord' s rights
in the land, and correspondingly, to expand the
tenant’s rights therein. Each of the expressions
"rights in or over land® and "Il and

512

tenures", is conprehensive enough to take in
nmeasures of refornms of land tenures, linmting the
extent of land in cultivating possession of the
| and- owner, and thus, releasing larger areas of
land to be nade available for cultivation by

t enant s.
Counsel for sonme of the petitioners who challenged
t he | egi sl ative conpet ence  of the state

Legi slature, were hard put to it to enunciate any
easi |y appreci able grounds of attack against Entry
18 in List Il of the Seventh Schedule. [t/ was
baldly argued that Entry 18 aforesaid was not
intended to authorise legislation which had the
effect of linmiting the areas of |and which could
be directly held by a proprietor or a | and-owner.
It is difficult to see why the anplitude of the
words "rights in or over |and" should be cut down
in the way suggested in this argunment."”

In support of its conclusion, the Court referred to the

decisions United Provinces v. Mst. Atiga Begum [1940] FCR

110 and Megh Raj v. Allah Rakhia, AIR 1947 PC 72.

4. W may next refer to the decision in Manakla
Chhotalal v. MG Mkwana & Os. [1967] 3 SCR 65. The
guestion here arose in the context of the Bonmbay Town
Pl anning Act. A schene drafted by the Ahnmedabad Munici pa
Corporation after following the procedure prescribed under
the Act was sanctioned by the State Government. As a result
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of this the petitioners were allotted a nuch snaller extent
of land than they originally owned wthin the city of
Ahrmedabad and they were also directed to pay certain suns as
their share of contribution. The petitioners challenged the
conpetence of the State Legislature to enact the legislation
in question. The Court upheld the |egislation by reference
to Entry 18 of List Il as well as Entry 20 of List I11
("Econonmic and Social planning"). Review ng the provisions
of the Act in question, the Court cane to the conclusion
that the legislation in question could be said to be a
legislation in regard to land. Various aspects dealt with in
the Act, according to the Court, could be considered to dea
with Iand and accordingly, conpetence of the State
Legi slature to enact the neasure in question could be found
in Entry 18.

5. Indu Bhusan Bose v. Rama Sundari Devi, [1970] 1 SCR
443 is a decision of five Judges of this Court and was
rendered on an appeal fromthe Calcutta case cited earlier
The question for consideration
513
was whether the act of a rent controller in fixing fair rent
for «certain premi ses ~within the cantonnent area of
Barrackpore was valid. The claim of the respondent-owner was
that the appellant was not entitled to the protection of
1956 Act since "regulation of house accommodati on incl uding
the control of rents" in cantonnent areas was the subject
matter of Entry 3 of the federal |ist under the 1935 Act.
The State |legislature, it was therefore argued, could not
conpetently extend ‘the 1956 Act (applicable in other parts
of the State) to the cantonnent areas. This plea was uphel d.
However, one of the contention raised on behalf of the
appel | ants was that the power of Parlianment under Entry 3 of

List | does not extend to regulating the relationship
bet ween | andl ord and tenant as that power vests in the State
Legi sl ature either under Entry 18 of List Il or Entries Nos.
6, 7 and 13 of List 1ll. In_ support of this contention

reliance was placed on a decision of the Bonbay H'gh Court
in AC Patel v. Vishwanath Chada, |LR 1954 Bonbay 434,
referred to earlier. In that case, the Bonbay Hi gh Court was
concerned with the applicability of the Bonbay Rent
Restriction Act (No. 57) of 1947 to contonment areas. The
Court first expressed the opinion that Act was referrable to
Entry 21 of the List Il of the 1935 Act. Relying upon the
English Interpretation Act applicable to interpret the 1935
Act, the Court held that the word 'land’ in that entry would
i nclude buildings also so as to confer jurisdiction on the
Provincial Legislature to legislate on relations between
| andords and tenants of buildings. Then the Court expressed
the view that the legislation could not be said to be one
dealing with house accompdation. The Suprene Court/ was,
however, clear that the Ilegislation was covered by the
| anguage of Entry 2 of the Federal List. However, appropos
the first aspect of the High Court’s decision, the Supreme
Court observed:
"W have felt considerabl e doubt whether the power
of legislating on relationship between |andlord
and tenant in respect of house accommpdation or
bui | di ngs woul d appropriately fall in Entry 21 of

List Il of the Seventh Schedul e to the Gover nnment
of India Act, 1935, or in the corresponding Entry.
18 of List Il of the Seventh Schedule to the

Constitution. These Entries permt legislation in
respect of land and explain the scope by equating
it with rights in or over land, land tenures
including the relation of |andlord and tenant, and
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the collection of rents. It is to be noted that
the relation of landlord and tenant is nmentioned
as being i ncluded in land tenures and the
expression "land tenures" would not, in our

opi nion, appropriately cover tenancy of buil dings
or of house accommodati on. That expression is
514

Only used with reference to relationship between
I andl ord and tenant in respect of vacant lands. In
fact,. leases in respect of non agricultura
property are dealt with in the Transfer of
Property Act and would rmuch nore appropriately
fall within the scope of Entry 8 of List IIl in
the Seventh Schedule to the Governnent of India
Act read with Entry 10 in the same List or within

the scope. “Entry 6 of List I1Il in the Seventh
Scheduleto the Constitution read with Entry 7 in
the same list leases ‘and all rights governed by

| eases, including the termnation of |eases and
eviction fromproperty | eased, would be covered by
the field of transfer  of property and contracts
relating thereto. However, it is not necessary for
us to express any definite opinion in this case on
this point because of our. view that the
rel ationship of Ilandlord and tenant in respect of
house accommpdation situated in cantonnent areas
is clearly covered by the Entries in List I. In
the Constitution, the effect of Entry 3 of List |
is that Parlianment has exclusive power to nmake
laws in respect of ~the matters contained in that
Entry, notwi thstanding the fact~ that ~a simlar
power nmay al so be found in any Entry in List Il or
List Ill. Article 246 of the Constitution confers
excl usive power on Parliament to make laws with
respect to any of the matters enumerated in List
I, notw thstanding the concurrent power of
Parlianment, and the State Legislature, or the
exclusive power of the State Legislature in Lists
1l and 11 respectively. The general” power of
legislating in respect of relationship between
l andlord and tenant exercisable by the State
Legi slature either under Entry 18 of List 11 or
Entries 6 and 7 of List 111 is subject to the
overriding power of Parlianment in respect  of
matters in List I, so that the effect of Entry 3
of List | is that, on the subject of relationship
between I andlord and tenant insofar as it arises
in respect of house accommodation situated in
cantonment areas, Parlianent alone can |egislate
and not the State Legislature .. In the view, we
are unable to affirm the view of the Bonbay High
Court in A Patel’s case, which is based on the
interpretation that Entry ' in List | of the
Seventh Schedule to the Governnment to |India Act
only permtted laws to be made for requisitioning
of property, acquiring of property and allocation
of property only."

The Court then proceeded to consider the decision in

Dar ukhanawal a
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v Khenthand, |LR 1954 Bom 544; Kewal chand v. Dashrathl al

ILR 1956 Nag. 618; Babu Jagtanand Sri Satyanarayanji |LR 40

Patna at 625 and expressed the view that all these cases had

pl aced a narrow i nterpretati on on the expression "regul ation

of house accommopdation” used in the relevant entry of the
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Union List. Having said this, the Court concl uded:

"On the other hand, the Rajasthan High Court in
Nawal Mal v. Nathu Lal, ILR Il Rajasthan 421; held
that the power of the State Legislature to
legislate in respect of Ilandlord and tenant of
buildings is to be found in Entries, 6, 7 and 13
of List IIl of the Seventh Schedule to the
Constitution and not in Entry 18 of List Il, and
that power was circunscribed by the exclusive
power of Parliament to legis- late on the sane
subj ect under Entry 3 of List |I. That is also the
view which the Calcutta H gh Court has taken in
the judgnent in appeal before us. W think that
the decision given by the Calcutta H gh Court is
correct and nust be upheld."

(6) Dr. Chitale also placed considerable reliance on
Union of India v.  Valluri B. - Chaudhary, [1979] 3 SCR 802
whi ch dealt wth the validity of the U ban Land (Ceiling &
Regul ation) Act, 1976. Counsel for the appellant relied, in
particular, upon the procedure adopted by Parlianent in
enacting this piece of legislation. The |egislatures of
el even States considered it -desirable to have a uniform
| egi sl ation enacted by Parliament for the inposition of a
ceiling on urban property for the country as a whole. They
passed resolutions/ under Art. 252(1) of the Constitution
aut horising Parlianent to legislate on this t opi c.
Parliament, accordingly, enacted the Urban Land (Ceiling and
Regul ation) Act, 1976. 1In the first instance, the Act
covered the eleven States which had passed the above
resol uti ons. Subsequently, the Act was adopted by resol ution
passed by the legislatures of six nore States. The primary
object and purpose of the Act was the inposition of a

ceiling on vacant land in ’'urban agglonerations’, the
acquisition by the Governnment of such land in excess of the
prescribed ceiling, the regulation of construction of

buil di ngs on such land and natters connected therewith. Al
this was done with a view to prevent the concentration of
urban land in the hands of a few persons and specul'ati on and
profiteering therein, and with a view to bring about an
equitable distribution of land in urban agglonmeration to
subserve the comon good in furtherance of the Directive
Princi ples enunciated in Art. 39(b) —and (c) of the
Constitution. The controversy before the Court
516
turned mainly on the construction of Articles 251 and 252 of
the Constitution and certain allied questions. Dr. Chitale,
however, laid emphasis on three inportant aspects of this
| egislation and decision. The first was the |anguage of the
resol utions passed by the States in this context, =~ which
appear to have been on the sanme |lines and one of which is
set out in the judgnent. They contained the “follow ng
par agr aphs:

"Whereas this Assenbly considers that there should

be a ceiling on U ban | nmovabl e Property

And whereas the inposition of such a ceiling and

acqui sition of urban inmovabl e property in excess

of that <ceiling are matters Wth respect to which

Parliament has no power to make law for the State

except as provided in Articles 249 and 250 of the

Constitution of India"

(underlini ng added)

The second was the preanble to the | egislation in question
After setting out the long title to the Act and the object
and purpose of the legislation in terns already described,
the preanble to the Act contains the foll owi ng para:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 29

"And whereas Parlianent has no power to nake | aws
for the State with respect to the natters
af oresaid except as provided in Articles 249 and
250 of the Constitution."”
The third was the foll ow ng passage fromthe judgment:

"We are afraid this contention cannot be accepted.
It is not disputed that the subject matter of
Entry 18 List Il of the Seventh Schedule i.e. |and
covers 'land and buil dings’ and woul d, therefore,
necessarily include vacant land. The expression

"urban i nmovabl e property’ may nean ’'land and
buildings” or ’'buildings or land . It would take
in lands of every descriptioni.e. agricultura
 and, urban land or any other kind and it

necessarily includes vacant |ands."
(underlini ng added)

St oppi ng here for a brief review of the above
decisions, it wll be seen that except for Indu Bhushan' s
case which will be  discussed later, the other rulings are
not hel pflulin deciding the issue before us. Atiga Begum and
At ma Ram concerned a |egislation that clearly pertained to
517
land-in fact, land governed by systens of land tenure
prevalent in the States  of Utar Pradesh and Punjab. 1In
Al'l ah Rakhia, the/inpugned Act was |imted to agricultura
l and and, since the items in the concurrent |ist excluded
such land, was covered by Entry 21.- In- Mneklal, the
| egi sl ation primrily concer ned I and, t hough not
agricultural land, for, as observed in State v. Peter,
[1980] 3 SCR 290 at p. 292, "land is at the base of al
devel opnent”. It is not quite certain that the provisions of
the Act also affected buildings, but if indeed any buil dings
were affected, that was only incidental. As pointed out by
the Court, the primary target of ~the legislation was only
urban land, the ways and neans of developing it and proper

utilisation of land situate wthin the municipal ' limts.
These decisions no doubt establish two propositions: ( 1)
The opening word "land” in entry 18 is not restricted to

agricultural land as are the latter portions of it. It would
cover all types of land-rural or urban, agricultural or non-
agricultural, vacant fallows or pastures. (2) The words

which follow ’'land only make it clear that the |egislative
entry takes in not nerely the tangible inmovable property
one nornally describes as land but also all Kkinds  of
intangible rights or interests, in or over, land in the
broad sense explained above. The phrases which follow the
words "rights in or over land" in the entry are illustrative

and are not restrictive. They only make it clear that the
| egislative entry takes in not nerely the tangi ble i nmovabl e
property one describes as land but also all kinds of
intangible rights or interests, in or over, land- in the
broad sense explained above. But none of the decisions
contain any support for the further proposition that the
| egislative entry should be so interpreted as to cover
houses and buildings as well as the relationship of |andlord
and tenant in regard thereto or the collection of rents
therefrom W are unable to agree with Dr. Chitale that this
further proposition enmerges from the decision in Union of
India v. Valluri B. Chaudhary, [1979] 3 SCR 802. The Urban
Land Ceiling Act also was a legislation primarily intended
to deal wth vacant lands. If one scans the provisions of
the Act it is clear that the theme of the Act was only to
place a ceiling on vacant lands in cities or what we cal

urban aggl omerati ons and to ensure equitable distribution of
such urban vacant |ands. The pith and substance of the
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| egislation was with regard to urban |l and and its provisions
in respect of buildings were incidental to the nmain
obj ective of the urban land ceiling. In this context, it is
per haps not wi thout significance that as against the
proposal of the States for a ceiling on 'urban i movabl e.
property’ Parliament restricted the legislation to vacant
land. In the |ight of these circunstances the declaration in
the preanble to the Act is basically correct that the pith
and substance of the legislation was ’'land’” and this is
exclusively within the State's |egislative domain by
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virtue of Entry 18 of List Il. W do not also agree with the
counsel that the passage extracted from the judgnent
reflects a decision of the Court that |and includes ’'Iands
and buildings’. It proceeds on a concession to that effect.
That apart, the context of the above observation is also
interesting. The Court was dealing with a contention that
the resolution of the States had authorised Parlianent to
i npose a /ceiling on wurban i nmovable property and that the
| egi slationinposing a ceiling on urban land was on a
di fferent subject and thus contrary to the resolution. The
Court, rejecting this ~argunent, pointed out that since
"urban i nmovabl e property’ was a wi der expression which al so
included "land’, there was no contradiction between the
resolution and the/legislation. It is in this context that a
reference, on adm ssion, regarding the scope of Entry 18
finds a place in  the passage. Neither was the scope of the
entry in issue in the case nor can the isolated sentence, on
adnmi ssion, be treated as a decision by the court.

W now come to Indu Bhushan's case. Wile the counse
for the respondents would have it that “this ruling has
concluded the present issue in their favour, Dr. Chitale
contends that this is not so. He points out that the court
has been careful to say that "it is not expressing any fina

opi nion" regarding Entry 21. It has, at another place,
referred to the fram ng of house tenancy | egislation "either
under Entry 18 of List Il or Entries 6, 7 and 13 of List

[11" which also indicates that the Court had not nade up its
mnd as to whether this type of legislation will fall under
List Il or List Ill. It is submtted also that an analysis
of the Cal cutta and Raj asthan deci sions approved by it would
show that they had not at all been considering any conflict

between entries in Lists Il and IIl and were concerned only
with the interpretation of Entry 2 in List | and Entry 21 of
List Il. Dr. Chitale, therefore, urges that Indu Bhushan

cannot be taken as a decision that house tenancy |egislation
cannot cone under Entry 18 of List II.

We are not, however, persuaded that |Indu Bhushan’s case
is capable of being brushed aside so easily. "It is /true
that, ultimately, the decision in that case turned on the
wi der interpretation of Entry 2 of List | favoured by the
Supreme Court in preference to the narrower one preferred by
Bonbay. Neverthel ess the judgment contains a specific
di scussion of the terms of Entry 21. This is because the
Bonbay High Court had first discussed the ternms of this
entry and expressed an opinion thereon. The Suprenme Court
considered the Hi gh Court’s interpretation of the entry and
di sagreed therewith. The view of the Supreme Court on the
entry has been set out in sone detail and cannot be ignored.
Not only this, in the last para of its judgment the Court
has
519
reaffirmed the earlier discussion and interpretation. W
have extracted earlier this concluding para of the judgnent.
In our view the effect of this para cannot be expl ai ned away
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by trying to analyse the Calcutta and Raj asthan decisions to
see what they had actually decided. The inportant thing is
how the Suprenme Court wunderstood what the two Hi gh Courts
had decided. This is set out in the two sentences of the
| ast paragraph of the judgnent, which have been underlined
inthe extract set out earlier. The Supreme Court then
specifically affirmed this to be the correct ratio. W are,
therefore, of the opinion that |ndu Bhushan nust be taken to
have expressed a view that prem ses tenancy legislation in
so far as it pertains to houses and buildings is referable

not to entry 18 of List |1l but to entries 6, 7 and 13 of
List III.

As pointed out by ‘the |learned Attorney General, Indu
Bhushun has been understood, as above, in the subsequent

decision of the Suprene Court in Jaisingh Jairam Tyagi v.
Maman Chand, [1980] 3 S.C. R 224. The decision of the |arger
Bench of the Supreme Court in V. Dhanpal Chettiar v. Yesoda
Ammal , [1980] 1 S.C.R 334, also re-inforces the sane |line
of thinking. The question for consideration in this case was
whet her;, in~ respect of a tenancy governed by Tam| Nadu
Bui | di ngs (Lease and Rent Control) Act, it was necessary for
the landlord to issue a notice under section 106 of the
Transfer of Property Act terminating the tenancy before he
could obtain an order of eviction against the tenant. This
guestion was answered in the negative. In.the course of its
di scussion the Suprene Court observed as foll ows:
"Under the Transfer of Property Act the subject of
"l eases of . Immovabl e Property" is dealt wth in
Chapter, V.  Section 105 defines the |ease, the
| essor, the lessee and the rent. Purely as a
matter of contract, a |ease cones into existence
under the Transfer of Property Act. But in al
social legislations nmeant for the protection of
the needy, not necessarily the so-called weaker
section of the society as is comonly and
popul arly called, there i's appreciable inroad on
the freedom of contract and a person becones a
tenant of a landlord ‘even against his 'w shes on
the allotment of a particular premnmises to himby
the authority concerned. Under section 107 of the
Transfer of Property Act a |ease of inmovable
property from year to year, or for any term
exceedi ng one year, or reserving a yearly rent,
can be nmde only by a registered i nstrument. None
of the State Rent Acts has abrogated or affected
this provision. Section
520
108 deals with the rights and liabilities of
| essors and |essees. Many State Rent . Acts /have
brought about consider able changes in the rights
and liabilities of a |lessor and | essee, largely in
favour of the latter, although not wholly. The
topic of Transfer of Property ot her t han
agricultural land is covered by Entry 6 of List
1l in the Seventh Schedule to the Constitution
The subject being in the Con current List, many
State Rent Acts have by necessary inplication and
many of themby starting certain provisions with
non- obstante clause have done away with the |aw
engrafted in section 108 of the Transfer of
Property Act except in regard to any matter which
is not provided for in the State Act either
expressly or by necessary inplication."
The above passage clearly proceeds on the view that the
subj ect matter of housing accommdation falls wthin the
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purview of the Concurrent List. It would have strengthened
the landlord s contention in Dhanpal Chettiar’'s case to urge
that the terns of the house control |egislation being
traceable to List Il and not to List Ill, the provisions of
the Transfer of Property Act could not affect the sane at
all. If Indu Bhushan had been understood as having left the
guestion open, it is difficult to inmagine that, before the
| arger Bench of the Court, counsel would not have raised the
i ssue again. The discussion and ratio of Dhanpal Chettiar
fall into place only on the viewthat by that time it was
taken as settled law that State House control I|egislations
were referable to the |legislative powers conferred by the
Concurrent List.

So nuch in regard to precedents. But, |eaving
precedents aside, let us proceed to consider the terns of
the legislative entry itself, treating the observations in
I ndu Bhushan as merely ~of persuasive value. W agree that
entry 18 shoul d be given as wide a constriction as possible

consistent with all the other entries in all the three
| egislativelists. The entry deals with four main topics:
| and, transfer— and alienation of agricultural |l|and, |and

i mprovenent and agricultural 1oans and colonisation. The
second and third of ‘these clearly pertain to agricultural
| and. Perhaps the l'ast also does, because, wusually, by
colonisation we mean conversion into bui | di ngs and
i ndustrial sites of what was previously agricultural |and
but, may be, it is w der and includes colonisation of vacant

non-agricultural land as well. Any way, as the decisions
have unani nously held there is no reason why the first topic
viz. land should be narrowy interpreted. It should be
understood as including all types of |and rural or urban

agricultural or non-agricultural, arid, cultivated, fallow
or vacant. But, what is 'land ? This can
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be gathered fromthe other words of the entry which attenpt
a paraphrase. They say in effect that |egislation in regard
to 'land” will conprise of legislation in regard'to three
things, that is to say,

(i) rights in or over I|and;

(ii) land tenures, including the relationship of

| andl ord and tenant; and

(iii)collection of rents.

In our opinion, the true inport of the word 'l and’ can
be gathered if we try to ascertain the proper interpretation
and anbit of these three phrases, particularly, the first
two anong them in the context of other entries in the Union
List. Doing so, is it possible to interpret this entry as

enconpassi ng wi t hin its terns | egi sl ation on the
relationship of landlord and tenant in regard to houses and
bui | di ngs? That is t he guesti on. After carefu

consi deration, we have reached the conclusion “that the
answer to this question has to be in the negative  for a
nunber of reasons:

1. As pointed out in Megh Raj, there was good reason
for placing land in the Provincial List. Land indeed is
primarily a natter for provincial concern. It is well known
that land in each Province had its special characteristics.
There were local custons and traditions in regard to
I andhol di ng and particul ar problens of |ocal concern which
requi red provincial consideration. There are no such specia
features that require placing buildings also in the State
list. The problemof scarcity of house accompdation is a
general feature all over the country thanks to India s post-
i ndependent industrial devel opnent involving |large influxes
of population into towns, big and small, fromthe vill ages.
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Urban housing problens are alnbst the sanme throughout the
country despite mnor differences here and there and uniform
nati onwi de legislation in regard thereto, atleast on sane
conmon aspects, is also a necessary desideratum In other
words, the subject is appropriate for an entry in the
Concurrent List. Such a need for a uniformlegislation by
the Centre was felt even in respect of vacant urban | and,
(where wunlike agricultural land, there are no specia

features which need varying provincial treatnent) despite
its being on the State List. It is all the nore inperative

in respect of public premises, i.e., buildings belonging to
the Union or to public sector corporations which have all-
India operations. It is, therefore, only appropriate that

"buildings’ should be an'itemin the Concurrent Legislative
List.
522

2. A scrutiny of the Legislative |lists would show that
the Constitution uses different expressions in different
pl aces, appropriate to the context and these entries
i ndi cate ‘an-awar eness on the part of the Constitution of the
di stinction between various kinds of property. Entries 32,
87 and 88 of List | and Entry 6 of List Ill use the word
"property’, a word of ‘the widest connotation, which takes in
not nerely land, buildings and other immpvable properties
but also all kinds of rights and interests in tangible and
i ntangi bl e properties. There are Entries 35 and 49 of List
Il which make specific reference to’ lands and buil dings’.
The expression ’'land is wused, therefore, obviously where
reference to land only is intended. Even the width of this
expression is cut down  and reference is confined only to
"agricultural land” asin Entries 47 and 48 of List Il, 6
and 7 of List Ill and even 18 of List Il. In'this schene of
the entries, it would be inappropriate to interpret the word
"land’ in Entry 18 as including buildings al so.

3. The Bonbay case, in-interpreting Entry 21 of the
1935 Act, was bound to take into account the terms of s. 3
of the (English) Interpretation Act, 1889 which specifically

defined 'Iland’ in the wdest sense as including al
'messages, tenenents and her edi t anent s, houses; and
bui |l di ngs of any tenure". The ——assi stance of t he

Interpretation Act cannot be invoked to interpret the
entries in the Constitution.

4. The entry in question specifically refers to the
relationship of landlord and tenant but this is inthe part
of the entry which reads: "land tenures including the
relationship of landlord and tenant". The words "land
tenures", are not followed by a comm in some of the
editions though the 1935 Act and some of the other editions
and text books on the Constitution have a comma in between.
But this makes no difference. The words "tenant! and
"tenure" have a comon derivation and the expression
"tenure’ no doubt comprehends within it the relationship of
landl ord and tenant. But this had to be specified and
clarified because in India, the expression "land tenures”,
as pointed out in Indu Bhushan, has acquired a specia
significance. It connotes various types of hol dings of |and,
involving the King or the Governnment, the zami ndar, the
i namdar and various other types of holders, |essors, sub-
| essors, |essees and sub-lessees under or through them and
evol ved at various stages of |Indian history by various
rulers, nawabs and chieftains H ndu, Muslim and British-
differently in different parts of the country. Sir Baden
Powel | has witten a vast treatise on such law systens
prevalent in India. The Constitutionin S. 31A contains a
clue that expression like "estate" and "l and tenures" have a




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 24 of 29
speci al neaning in relation to |and, connoting the

rel ati onshi p anong
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its owner, holder and other intermediary for the tinme being,
be it on tenancy or otherwise and the collection of rents
therefrom Section 31A also describes some of these
rel ati onshi ps. The system had devel oped SO many
conplications and nuances that a determned |iquidation of
all these special types of relationships had to be achieved
by special provisions in the chapter on fundanental rights.
Viewed in this background, the words "relationship of
l andl ord and tenant and the collection of rents" cannot
impart a wider neaning to the words "land" and "land tenure"
used in the entry.

5. Wiile, on the one the hand, the words in Entry 18
have to be given the w dest meaning possible, it has to be
borne in mnd that the entries . in the various lists have to
be read together and construed in such a manner as to give a
nmeani ng and content to all of them W need hardly say that
the Constitution should be so interpreted as to reconcile
al | concer ned and rel evant entries (See: Hoechst
Pharmaceuticals v. State, [1983] 3 S.CR 130 and the
Dhillon case: 1972 2 SSC R 33. If we give the word "l and" a
meaning so as to include buildings and al so give the words
"rights in or over land" a w de interpretation as we have
to, in view of the di'scussion and ratio-in Megh Raj v. Allah
Rakhia, AIR 1947 P.C. 72 this entry will be seen to cover
alnost all kinds of = not only transfer but also alienation
and devol ution of, = or even -succession to, l|ands and
buil dings. The interpretation thus placed will affect not
nerely |l eases and, therefore, a small part of the contents
of the itemregarding 'transfer of property’; it will apply
equally to sales, nortgages, charges and all other forns of
transfer of all kinds of interests-in |land and buil di ngs and
this make such a substantial inroad into the scope of Entry
6 in the concurrent list as to denude it of all application
except to property other than |land and buil dings. The word

"property" used in Entry 6 wll thus |lose even its nornal
nmeaning not to speak of its being given the w dest neaning
possi bl e appropriate to a legislative entry. It will mean
that though transfer of property-other than agricultural
land-is in the Concurrent List, the State wll have
exclusive power to legislate in respect of transfer of al

property in the nature of land and buildings; in other
words, for the words "transfer of property other~ than
agricultural land", we will be substituting "transfer of
property other than [ands and buildings". It will mean that
though wills, intestacy and succession are initem5 of the
Concurrent List, the State can legislate exclusively in
respect of devol ution of and and buildings of al

description. It will render Entry 35 of List 11 a surpl usage

inso far as it refers to "lands and buil dings". W do not
think that such an interpretation should be favoured. The
nore harnoni ous interpretati on would be that any sub-
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ject matter that involves the elenent of transfer or
alienation of any property (other than agricultural |and) or
of devolution (on testamentary or intestate succession) of
any property or contract (other than one in relation to

agricultural land) wll fall in the Concurrent List and not
inthe State List even though it nmay relate to land or
bui I di ngs.

6. Another feature of the entries in the Lists also
| ends support to our view Reference has been nmade to Entry
3 of List | by which, inter alia, Parlianent has been given
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exclusive power to enact |ease and rent control |egislation
in cantonnment areas. Entry 5 of List Il is the corresponding
entry regarding |local self governnent in areas of States
excludi ng cantonment areas. Had it been the intention to
confer legislative power on the State Legislature in regard
to housing and rent control acconmodation in the States, one

woul d have expected a repetition in Entry 5 of List Il or,
at least, in entry 18 of List Il of the words of entry 3 of
List 1. W do not think that the om ssion of those crucia

words in Entry S or 18 can be attributed to nore
i nadvert ance.

7. W have earlier referred to Dr. Chitale s reference
to the Urban Land Ceiling Act, 1971 and pointed out how the
preanbl e to t he Act does not support counsel’s
interpretation of Entry 18. W nmay point out, on the other
hand, that quite a few (though not all) State Legislations
on house and rent control (including the 1956 Act) have been
enacted after obt aining the President’s assent. This
i ndicates 'a legislative recognition that such |egislation
stems fromthe Concurrent List and not the State List.

8. The learned Attorney GCeneral sought to derive sone
support for his contention also fromthe wording of Entry 32
of List | which deals with the 'property of the Union’, an
expression wi de enough to conprehend all  kinds of property,
essentially lands and buildings. It does three things at the
sane time:

(a) it enables Parlianment to |l egislate exclusively with

respect to all property belonging to the Union

(b) it, however, subjects -such power, in so far as

property situated wthinthe territory of any State is

concerned, to any legislation of the Statein regard

t her et o;

(c) it nevertheless authorises Parlianment to provide

ot herwi se by | aw.
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This |l anguage is somewhat analogous to that of  article
254(2) and is consistent with a special provision for an
item which, otherwi se, would primarily be covered by the
Concurrent List on which both - Parl i anent and’ State
Legi sl ature can legislate. It nay be usefully contrasted
with Entries Ilike Nos. 23 and 24 of List |l ~where the
| anguage of the entry clearly grants pri macy to
Parlianmentary legislation in regard to a part of the field
occupied by an entry in the State List. There is sone force
in this contention which, effectively, is-that if |and and
buil dings were so clearly covered by Entry 18 of List 11,
either the wording of entry 32 would have been nmade subj ect
to List Il of Entry 18, in this regard, |like nos. 23 and 24
woul d have been nade subject to List 1.

9. It is also a relevant consideration that, while the
interpretation suggested by appellants conpletely denies
power to Parlianent to |egislate on the subject matter under
consideration, the interpretation preferred by us does not
exclude the States’ power to legislate with respect to the
topic. It recognises a concurrent power in Parlianent and
State Legi sl atures.

For the reasons di scussed above, we are of opinion that
all the legislations coming up for consideration in the
present case are referable to entries in the Concurrent List
and the topic of legislationis not referable to Entry 18
List Il. The provisions of the 1971 Act, in so far as they
are nade applicable to the prem ses of the respondent bank
are, therefore, intra vires and valid.

Once it is held that the 1971 Act is intra vires
Parliament, no further issue between the parties would seem
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to survive for consideration for, as we have al ready pointed
out, no other contention was raised before the Division
Bench of the Hi gh Court. However, there was sone di scussion
before us as to whether the provisions of the 1971 Act, even
if intra vires, would prevail against the provisions of the
State legislations. In this context, Dr. Chitale invited our
attention to Jain Ink Manufacturing Co. v. LIC [1981] 1 SCR
498 where this Court held that the provisions of the 1971
Act will prevail against the provisions of the Del hi Rent
Control Act, 1956 and the Delhi Slum Areas (I nprovenent &
Cl earance) Act, 1956 on the grounds that it was both a |ater
Act and a special Act. He submtted that the decision in the
case is the subject matter of reference to a |larger Bench
and that we should, therefore, defer our decision in the
present case to await the result of the reference. W do not
think this is called for. I'n our opinion, that decision has
no reference to the issues before us. In that
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case, 'all the three | egi sl ations were Parlianmentary
| egi sl ati'ons (Del hi being~a Union Territory) and the
guestion was regarding the inter-se overlap anong the three
Acts touching upon the sane subject natter viz. eviction of
a tenant by a landlord. Here the |egislations which are said
to occupy this, sane field are one of Parlianment of 1971 and
two of the State of West Bengal of 1956 and 1962, all passed
in exercise of the powers conferred with respect to matters
contained in the ' Concurrent List. ~The resolution of a
conflict, if any, between the two will have to be in terns
of Article 254 of the Constitution. This article reads:
I nconsi stency between 1aws nade by Parlianment and
| aws nade by the Legi sl atures of States-
(1) If any provision of a law nmade by the
Legi sl ature of a State is repugnant  to any
provision of a law nade by Parlianent | which
Parliament is conpetent to enact, or to any
provision of an existing law with respect to one
of the matters enunerated in the Concurrent List,
then, subject to the provisions of clause (2), the
| aw nmade by Parliament, whether passed before or
after the law nade by the Legislature of such
State, or, as the case may be, the existing | aw,
shall prevail and the |aw nade by the Legislature
of the State shall, to the extent of the
repugnancy, be void.
(2) Where a |l aw made by the Legislature of a State
with respect to one of the natters enunerated in
the Concurrent Li st contains any provisions
repugnant to the provisions of an earlier |aw nmade
by Parliament or an existing law with respect to

that matter, then, the law so nade by the
Legi sl ature of such State shall, if it-has been
reserved for the consideration of the President
and has received his assent,. prevail in  that
State:

Provided that nothing in this clause shall prevent
Parliament from enacting at any tinme any law with
respect to the same matter including a | aw addi ng
to, anending, varying or repealing the | aw so rmade
by the Legislature of the State.

It will be convenient, before applying the provisions
of the article to the facts of the present case, to refer to
the elucidation of the scope of its provisions by decisions
of this Court. In Zaverbhai Anmmidas v. State, [1955] SCR 799
the question whether a provision in Central Act
527
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XXIV if 1946 as anended by the Act LII of 1950 woul d prevai

agai nst a

provision in Bonbay Act XXXVI of 1947. Both

| egislations were referable to the Concurrent List and the
State law had been passed after obtaining the assent of the

Gover nor

Lat er,

528

It

CGeneral . Referring to Art. 254(2), the Court said:

"This is, 1in substance, a reproduction of section
107(2) of the Governnent of India Act, the
concl udi ng portion thereof being incorporated in a
proviso with further additions. Discussing the
nature of the power of the Doninion Legislature,
Canada, in relation to that of the Provincia

Legislature, in a situation simlar to that under
section 107(2) of the Government of India Act, it
was observed by Lord Watson in Attorney Genera

for Qutario v. Attorney CGeneral for the Domi nion

(1896) A.C.~ 348. that though a | aw enacted by the
Parliament of ~Canada and w thin conpetence would
over ride Provincial legislation covering the same
field, the Domnion Parliament had no authority
conferred upon it under the Constitution to enact
a statute repealing directly any Provincia

statute. That® would appear to have been the
position under section 107(2) of the Government of
India Act with reference to the subjects nmentioned
in the Concurrent List. Now by the proviso to
Article 254 (2) the Constitution has enlarged the
powers of | Parliament. and- under - that proviso,
Parliament .can do what the Central Legislature
coul d not « under section 107(2) of the Governnent
of India Act and enact a | aw adding to, amending,
varying or repealing a |aw of the State, when it
relates to a matter nentioned in the Concurrent
List. The position then is that under the
Constitution Parliament ~ can,  acting under the
proviso to article 254(2), repeal a State |aw. But
where it does not expressly do so, even then, the
State law wll be void under the provision if it
conflicts with a later "lawwith respect to the
same matter" that may be enacted by Parlianent."

the Court observed:

"It is true, as already pointed out, that ona
guestion under article 254( 1) whether an Act of
Parlianment prevails against a |law of the State, no
guestion of repeal arises; but the principle on
which the rule of inplied repeal rests, nanely,
that if t he subj ect-matter of t he | ater
legislation is identica

with that of the earlier, so that they cannot both
stand together, then the wearlier is repealed by
the later enactrment, will be equally applicable to
a question under Article 254(2) whether the
further legislation by Parlianent is in respect of
the sane matter as that of the State |aw. We nust
accordingly hold that section 2 of Bonbay Act No.
XXXVl of 1947 cannot prevail as against Section 7
of the Essential Supplies (Tenporary Powers) Act
No. XXIV of 1946 as anmended by the Act no. LIl of
1950. "

sufficient to cite certain observations fromone nore

judgrment on this aspect: Hoechst Pharnaceuticals v. State,
[1983] 3 SCR 130 which had to consider an alleged conflict
between a provision of a State sales tax |aw and a provision

of an

order made wunder the Essential Comobdities Act of

Parliament. The case dealt with several points with which we
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are not here concerned. Expatiating on the scope of Article

254, the Court observed:
"Art. 254 of the Constitution mnmkes provision
first, as to what would happen in the case of
conflict between a Central and State law wth
regard to the subjects enumer at ed in the
Concurrent List and secondly, for resolving such
conflict. Art. 254(1) enunciates the normal rule
that in the event of a conflict between a Union
and a State law in the concurrent field, the
former prevails over the latter. d. (1) lays down
that if a State law relating to a concurrent
subject is ’'repugnant’ to a Union law relating to
that subject, whether the Union law is prior or
later in time, the Union law will prevail and the
State law shall, to the extent of such repugnancy,
be void. To the general rule laid down in cl. (1),
cl. (2) engrafts an 'exception, viz. that if the
President ‘assents to a State |aw which has been
reserved for his consideration, it will prevai
notwi't hstanding its repugnancy to an earlier |aw
of the Union, both l'aws dealing with a con current

subject. In-such a case, the Central Act will give
way to the State Act only to the extent of
i nconsi stency between the two, and no nore. In

short, the result of obtaining the assent of the
President to a State Act which is inconsistent
with a previous Union lawrelating to a concur
rent subject would be that the State Act wll
prevail in that State and override the provisions
of the Central Act in their applicability to the
State only. The predom nance of the State | aw may
however be taken away if Parlianent |egis-

529
| ates under the Proviso to cl. (2). The proviso to
Art. 254(2) enmpowers the Union Parlianent to
repeal or anend a repugnant State law, either
directly, or by itself enacting a | aw repughant to
the State lawwith respect to the 'sane natter’
Even t hough the subsequent law rmade by Parli anent
does not expressly repeal a State |aw, even then
the State lawill becone void as soon as  the
subsequent |aw of Parlianment creating repughancy
is made. A State |aw would be repugnant to-the
Union law when there is direct ~conflict between
the two | aws. Such repugnancy may also arise where
both laws operate in the sane field and the two
cannot possibly stand together."

The present case is clearly governed by the primry
rule in Article 254(1) under which the |aw of Parlianment on
a subject in the Concurrent List prevails over ‘the State
law. Art. 254(2) is not attracted because no provision of
the State Acts (which were enacted in 1956 and 1962) were
repugnant to the provisions of an earlier |aw of Parlianent
or existing law. The fact that the 1956 Act was enacted,
after being reserved for the President’s assent is,
therefore, immterial. Even if the provisions of the main
part of Article 254(2) can be said to be sormehow applicabl e,
the proviso, read wth Article 254(1) reaffirnms the
supermacy of any subsequent |egislation of Parliament on the
sanme matter even though such subsequent | egislation does not
interns anmend, vary or repeal any provision of the State
Legi sl ation. The provisions of the 1971 Act will, therefore,
prevail against those of the State Acts and were rightly
i nvoked in the present case by the respondent Rank
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Dr. Chital e, whi | e initially fornmul ati ng his
contentions, outlined an argunent that the provision in the
1971 Act appointing one of the officers of the respondent
bank as the Estate officers is violative of Article 14. W
do not see any substance in this contention. 1In the very
nature of things, only an officer or appointee of the
Government, statutory authority or Corporation can be
thought of for inplenenting the provisions of the Act. That
apart, personal bias cannot necessarily be attributed to
such officer either in favour of the bank or against any
occupant who is being proceeded against, nmerely because he
happens to be such officer. Mreover, as pointed out
earlier, the Act provides for an appeal to an independent
judicial officer against. orders passed by the Estate
of ficer. These provisions do not, therefore, suffer from any
infirmty. In fact, Dr. Chitale did not pursue this
obj ection seriously.

530

No other ~ contention was urged. The appeal, therefore,
fails and is dism ssed. W woul d, however, nake no order as
to costs ~as it is the existence ~of a mltiplicity of
statutory provisions that enabled the appellant to conme to
Court.

S. L. Appeal dism ssed.
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