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V.S, SI RPURKAR, J.

1. Leave granted.

2. The judgrment /of the Bonbay H gh Court dismssing the wit petition
filed by the appellant herein as al sothe subsequent order dismssing the
review petition are challenged in this appeal

3. Appel | ant herein cane to be appointed by Leva Education Union

Leva Boarding Zilla Peth, Jal gaon, hereinafter called the \021Managenent\022 in
Nandi ni bai Vanmanrao G rls Hi gh School, Jalgaon w.e.f. 1.1.2001 vide letter
dat ed 30.12.2000. The appellant belongs to the \021Q her Backward C ass\ 022
(OBC) category. He was a science graduate and had worked as a clerk in

a private bank. He applied to an advertisenent issued by respondent no.

3 dated 23.12.2000 inviting applications for the post of Junior d erk.
Significantly, this post had becone vacant since the earlier enployee
worki ng on this post was pronoted. That pronotion was given due to the
superannuation of a Chief Clerk. Wth the result, ‘Shri S.S. Gangapurkar

was pronoted as a Chief Cerk and so also Shri V.B. Patil who was the

juni or nost enpl oyee was pronoted as a Junior Clerk we.f. 1.11.2000. It
was, therefore, that the post had fallen vacant. 1t was thus a clear
vacancy. The advertisenment clarified that the post was reserved for the
OBC category. Also, it was clearly nmentioned in the advertisenment that

the preference was given to the candi dates who were registered with the

enpl oynment exchange, Maharashtra. Accordingly, the interviews were

hel d on 30.12. 2000 and the appellant herein on the basis of his experience
inthe clerical field and qualifications was sel ected out of ' approximtely 9
candi dat es who appeared for the interview

4, The appoi ntnent order cane to be issued by the respondent no. 4
School on 31.12.2000. The Managenent then sent the proposal to the
Education O ficer for approval of the appointnent of the appellant al ong
with a resolution to that effect. This was done on 7.2.2001.  The
respondent no. 2, after considering all the facts, accorded the approval to
the appoi ntnent of the appellant as a Junior Clerk on 17.3.2001. / This
approval was granted w.e.f. 1.11.2001. The approval letter al so suggests
that this vacancy had fallen because of the pronotion of Shri Gangapurkar
and Shri V.B. Patil. However, the respondent No.2 again issued a letter
dated 30.5.2002 stating that the appoi ntment was not in accordance with

the rules and hence the approval granted by the department was being
cancelled. Very significantly, before this abrupt cancellation, the
department did not give any hearing either to the petitioner or to the
managemnent .

5. A representation was nade against this letter by the appellant to the
managenment. The respondent nanagenent al so personal |y approached

and requested the departnment to give details about the reasons for the
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abrupt action of cancellation of the approval. The respondent No.4 al so
wote a letter dated 22.6.2002 to the Education Oficer requesting to give
details or reasons for the cancellation of appointnent. The respondent
no. 2, however, chose to keep mum The appellant, therefore, approached

Aur angabad Bench of the Bonbay Hi gh Court by way of a wit petition

6. It is for the first time that before the H gh Court that a reply cane to
be filed by Respondent Nos. 1 and 2 wherein they justified their order was
an outcome of the Government Circular No. V.G T-1000/PK

13/ 2000/ Fi nance Bill-19/Dt.26th February, 1999 issued on Ist March, 2000.

7. Rel yi ng upon the aforenenti oned resolution dated 1.3.2000 whereby
the CGovernment had i nposed ban on the recruitnent on the posts which

have fallen vacant on account of retirenment, voluntary retirenent,
resignati on or death of i ncumbent, it was justified by the Governnent that
the post on which the petitioner was appoi nted and becone vacant on

31.10. 2000 on account of the retirenent of one Shri A P. Mahajan, the

then Chi ef Accountant working in the school and therefore it was contrary

to the Governnent Resolution. Jdt was on this ground alone that the wit
petition was di sm ssed and even the review petition was failed, as has

been stated earlierand that is how the appellant is before us.

8. Learned counsel appearing on behal f of the appellant firstly urged
that the judgnent of the High Court was erroneous inasmuch as the Hi gh

Court had failed to take intoaccount the true spirit of the CGovernnent

Resol ution dated 1.3.2000 as al so the subsequent Governnent Resol ution

dated 29.6.2000. It was urged before us that firstly the ban effected by the
Government Resol ution dated 1.3.2000 did not apply to the posts which

were fallen vacant due to pronotion. Relying on the |anguage of the said
Resol ution, the | earned counsel contended that the ban related to the

posts which had fallen vacant on account of retirement, voluntary
retirement, resignation or death of an enmployee. . It is tried to be suggested
that the present post had fallenvacant on account of pronotion of Shr

S.S. Gangapurkar to the post of Chief Cerk and the pronotion of Shri V.B.
Patil to the post of Junior Cerk and that is how the post of Shri V.B. Pati
had fallen vacant. It was pointed out that this situation is clear fromthe
order passed by the Education O ficer (Mddle), Zilla Parishad, Jal gaon
dated 17.3.2001 wherefromit was clear that Shri Gangapurkar was

pronmoted as a Chief Cerk on 1.11.2000, Shri Patil who was already

serving in the Institute was also promoted fromthat date, while the
appoi nt nent of appellant was approved with effect from 1. 11.2001.

Secondly, it was contended that this Resolution was not applicable to the
reserved posts. For this the |earned counsel relied on the Government

Resol uti on dated 29.6.2000 and nore particul arly paragraph 7 thereof.

Lastly it was contended that the order passed by the Education Oficer was
behi nd the back of the appellant or the Management and wi t hout giving

any opportunity of hearing to them It was contended that the abrupt

wi t hdrawal of the approval could not have been ordered unl ess an

opportunity of hearing was provided to the appellant as al so the President

of the Managing Committee and the Headm stress thereof through whom

the proposal of approval was sent

9. As against this the | earned counsel appearing on behalf of
respondents 1 and 2 contended that the High Court had rightly disnm ssed

the wit petition since the initial appointnment itself was in total derogation of
the ban created by Government Resolution dated 1.3.2000. It was

reiterated that by the subsequent Covernnent Resol ution dated 29.6.2000,
though the Government had rel axed the condition for recruitment of the
vacant posts reserved for backward cl asses as al so the posts reserved for
the project affected persons and the appoi ntnents on conpassi onate

grounds, the appellant was not appointed on a post neant for the

backward classes as it was clear fromthe advertisenent that even the
persons from open category could have applied for the same. Learned

counsel invited our attention to the advertisenent issued with regard to the
post and pointed out that in the advertisenent itself it was clarified that the
persons bel onging to the OBC or open could have applied for the post. It
was then reiterated that there were only two posts sanctioned in the
reserved category and one of themwas filled in by Pandit Budha Tayade,
whil e the appellant was working on the other post. It was, therefore,
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reiterated that since the 50%reservation was al ready done by appointing
Pandit Budha Tayade from SC category, the renaining post was neant

only for the open category and it could not be said that it was reserved for
t he backward classes. Lastly it was contended that the question of natura
justice could not have been raised as the approval was erroneously

granted by the second respondent and the initial appointnent itself was
illegal or invalid.

10. We have considered the contentions in the |ight of the docunents
produced before us.
11. Taking the last point first, it was obvious that the order impugned in

the wit petition withdrawi ng the approval was passed abruptly and it came
as a bott fromthe blue to the appellant. The said approval was granted on
17. 3. 2001 which clearly shows that the approval was granted for three
persons, nanely, Shri S.S. Gangapurkar, who was pronmpted to the post of
Chief Clerk we.f. 1.11.2000, Shri V.B. Patil who was pronpoted to the post
of Junior Cerk we.f. 1.11.2000 and the appell ant who was appoi nted on

the post of Junior Cerk we.f. 1.11.2001. The conmunication clearly
suggests that the approval was granted to all the three we.f. 1.11.2001.
On this basis it is not clear as to how the second respondent all of a
sudden chose to withdraw t he approval by its comunication dated

30.5.2002. It-is really strange that it should have dawned on the second
respondent that the approval granted earlier was wongly given only after
17 months. It was not as if the appointnment was nade keeping the second

respondent in dark about it. The second respondent was informed by the
|etter dated 7.2.2001 about the advertisenent given as also the

appoi nt nent nade. Along with this comruni cati on dated 7.2.2001, the

Managi ng Conmittee had sent the proposal in the proper formand the

ot her papers regardi ng the whol e selection process starting fromthe
advertisenment to the list of enployees. This also included a copy of the
roster which would have given the conplete idea to the second respondent
about the nature of the post as also the manner in which the appellant

cane to be selected. In pursuance of the above communication the

approval canme to be granted by the second respondent by its order dated
17.3.2000. Therefore, the action taken after about 17 nonths on

30.5.2002 of wthdrawi ng the approval appears to be high handed. The

only reason given in the comunication dated 30.5.2002 is that the
appoi nt nent nade on 17.3.2001 is unlawful and is conpletely against the
settled position of |aw and, therefore, it stood cancelled. ~In our opinion this
is atotally incorrect action on the part of the authorities. - No reasons have
been given in this order. Very strangely even the subsequent letters sent

on behal f of the appellant and the Managi ng Conmittee of the school were
also not replied to nor were the reasons inforned. W totally disapprove

of this abrupt action and that too without hearing the petitioner and further
not giving the reasons for the sane.

12. It is, for the first time, in the wit petition when the reply affidavit was
filed by one Rawan S/ o Shenphadu Shirsath, Deputy Education O ficer,
Zila Parishad, Jalgaon that the reasons came to be inforned. /In this

counter affidavit the said Deputy Education Oficer, Zila Parishad, Jal gaon

took the position that the appointnent initially mde was in breach of the
circular dated 1.3.2002 and, therefore, the second respondent to the wi't
petition had cancelled the said approval .

13. It is further reiterated in this counter affidavit that by the subsequent
Resol uti on dated 29.6.2000, the Government had rel axed the condition for

the recruitnment of the vacant posts to the extent of the backlog and the

posts reserved for project affected persons and the appointnent on

conpassi onate grounds. It was stated that the post of the appellant did

not fall under any of these categories. For this the reliance was placed on

the advertisenent in which it was nmentioned that the posts were neant for

OBC/ open.

14. There can be no doubt that by the circular dated 1.3.2000 a ban was
created for filling up any vacancy which is created after 1.3.2000 due to
retirement, voluntary retirenent, resignation or death. It is further provided
inthis circular that in case of urgency for filling up of the posts, a proposa
shoul d be submitted before the Review Conmittee consisting of as many

as five officers for its decision. It is then provided that if the decision of the
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Revi ew Committee is not acceptable, then the further proposal should be
submitted before the \023Secretary Conmittee\ 024 headed by the Chief
Secretary. However, the next Governnment Resol ution dated 29.6.2000

whi ch cane on the heels of the aforenentioned circular dated 1.3.2000
very specifically provides that the said circular dated 1.3.2000 woul d stand
rel axed and would not apply to the posts for reducing the backlog of the
backward classes or if they were to be filled up by the project affected
persons or the persons whose appoi ntnent could be nade on

conpassi onate grounds. The rel evant paragraph 7 of the circul ar dated
29.6.2000 is as under

\0231f the posts lies vacant due to the above mentioned reason
from1.3.2000 and if such posts are to be filled up by way of

speci al recruitnment canpaign undertaken to reduce the

backl og of the backward classes or if it is to be filled up on the
principle of project affected or conpassi onate grounds then in

such case the order of 1.3.2000 woul d not be applicabl e.\024

It further goes on to-say that:

\023..even if these posts |lie vacant for the period of nore than 6
nont hs, still it won\022t get |apsed. Even if these posts are to be
filled up for reducing the backlog of the backward cl asses on

the principle of project affected or conpassionate ground, then

also it won\022t get lapsed:\024

A joint reading of 'these circulars dated 1.3.2000 and 29.6.2000 | eave us in
no doubt that if the posts were neant for the backward classes, it would
not have been covered by the circul ardated 1.3.2000.

15. However, the contention of the respondent appears to be that the
present post was not nmeant for the backward classes as the advertisenent
itsel f suggests that the persons bel onging to OBC open coul d have applied
for the said post. Learned counsel appearing for the Governnent invited
our attention to the advertisenent. According to the |earned counsel the
adverti senent does suggest that the persons bel onging to the other
backward cl asses/open could apply. It is obvious that there was

somet hing wong with the advertisement particularly because there could
not have been a situation where both the persons bel onging to OBC as

wel | as persons bel onging to open category could apply sinmultaneously.

We do not think that is the inport of advertisenent. The advertisenent
has been published in the follow ng form

\ 023Juni or clerks are required for Nandini bai Wanmanrao Grls

School Jal gaon, mi ddl e school, managed by Leva Education

Uni on (Leave Boarding), Zilla Peth Jal gaon for acadenic year

2000- 2001.

S. No.

Post

Education Qualification
Cat egory

1

Juni or Clerk

Graduate, English, Marath
Typi ng Essential should be
conput er trained

oBC

(Open Cat egory)

Preference will be given to candidates registered in

Enpl oyment Exchange, Maharashtra Governnent and with

Social Wl fare Oficer Cass-1I.

Therefore, willing candi dates are to be present at 11.00 hrs.
on 30.12.2000 at the follow ng address with origina
certificates of educational qualification and certificate of
experi ence.\ 024

We do not think that the plain reading of this advertisement woul d convey
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that both the open category as well as the OBC candi dates coul d have

applied. In our opinionit is clearly suggested that the post was neant for
OBC category. The words in the bracket under letters \0230BC\ 024 bei ng \ 0230pen
group\ 024 appear to be either an error or a printer\022s devil. Be that as it my,

the fact remains that the status of the appellant belonging to the OBCis

not, however, in challenge.

16. However, when the matter canme up before this Court, counter

affidavit was filed by respondents 1 and 2. W would choose to reproduce

the followi ng portion of the counter affidavit which is frominternal page 2 of
the counter:

V0231t is submtted that at the relevant time when appoint nent of

petitioner was made by the respondent society, there were

two posts sanctioned for the respondent school. For these
two posts:

1. Pandit Budha Tayade \ 026 SC

2. Raj endra Vitthal Nemade \ 026 OBC (Petitioner)

were working. This fact clearly shows that 50%reservation
was already filled by the respondent no.3 society by

appoi nting Shri Pandit Budha Tayade (from SC category).
Hence the remai ning post is clearly for open category.

As the post is for open category there is total ban for
recruitment by Governnent Resol ution dated 1.3.2000 and
29. 6. 2000. Hence this deponent had not made any fal se or

m sl eadi ng st atenent before the Hon\022ble H gh Court.\024

To say the least, we fail to follow anything relevant in this stand. |In the first
pl ace this position was not shown before the Hi gh Court in the counter
affidavit filed on behalf of the Government and the Educati on Depart ment
where the | anguage of ‘the advertisenent alone was relied upon. The

nane of Pandit Budha Tayade i s nowhere to be found in the record. W

have al ready pointed out that the three approvals which were given were

for Shri S.S. Gangapurkar, Chief derk, Shri V.B. Patil, Junior clerk and
Shri R V. Nemade, Junior Clerk. W fail to follow wherefromthis additional
nane of Pandit Budha Tayade has and can cone. Wen the |earned

counsel appearing on behal f of the Governnent was specifically asked this
question, no light could be thrown by her over this issue. W have,
therefore, no hesitation in rejecting that stand. This is apart fromthe fact
that if the post was not neant for the OBC category there was no necessity
on the part of the Managing Comrittee to advertise the post as neant for

OBC category. The respondents 1 and 2 have not filed any docunent

bef ore us suggesting that this post was not neant in the roster for an OBC
candi date. The copy of the roster of the school was al ready submtted by
the School Managenent at the tinme of seeking of the approval and it was

in the wake of that roster that the approval was granted.

17. Again the stand taken is as if two posts were advertisedand one
post havi ng been given to a SC category, the second post woul d renain

for the open category. This is not the correct position as here only one
post was to be filled as per Roster Point. Wen any post is to be filled up
it is filled up according to the roster which roster i's already prepared and
approved by the Education Departnment. Therefore, every such post would

go only by the roster and not by the weird cal cul ation shown on behal f of
the CGovernment. We have, therefore, no hesitation in rejecting the
arguments on the part of the first and second respondent. W also

di sapprove the action taken by the second respondent in abruptly

cancel ing the approval even wi thout hearing the appellant or, as the case
may be, the Managi ng Committee.

18. We, however, do not accept the arguments that this post had

becorme avail abl e because of the pronotion and, therefore, was not

covered by circular dated 1.3.2000. It cannot be forgotten that the post
becanme avail abl e basically on account of retirenent of Chief Cerk and
therefore, consequent pronotions were effected. Thus the post did not
becone avail able only because of the pronotions. However, since we

have di sapproved of the action of abrupt withdrawal, the appeal nust

succeed.

19. In the result the appeals are allowed. W set aside the order of the
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Hi gh Court and allow the wit petition.
Rs. 10, 000/ -

The counsel

fee is fixed at




