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Leave granted.

This case arises out of an order of rectification of
nm st ake apparent on the face of record under Section 36 of
the Kerala Agricultural Incone ~Tax Act. The Section, as it
stood at the material tinme, was as under

"36. Rectification af m st ake:

(1) The authority which passed

an order on appeal or revision my

at any time wthin three vyears

fromthe date of such order
passed by himon appeal or in
revision, and the Agricultura

| ncone Tax O ficer my at any
time within three years from the
date of any assessnent or refund
order passed by him of his own

notion, rectify any m st ake
apparent from the record of the
appeal , revision, assessment or
refund, as the case nmay be, and
shal | within the like period

rectify any. such m stake which has

been brought to his notice by an

assessee:

The short guestion in this case is whether an
Agricultural Income Tax O ficer can rectify the order passed
by his predecessor in office, on the ground that the
assessnment order was passed by wongly construing Section 12
of the Kerala Agricultural Inconme Tax Act. Section 12 before
its amendment stood as under:

"12. Carrying forward of |oss:-

Where any person sustains a loss in

agricultural incone in any year

the loss shall be carried forward
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to the following year and set off

agai nst the agricultural i ncone

for that year and if it cannot be

wholly so set off, the amount of

loss not so set off, shall be

carried forward to the follow ng

year and so on, but no |oss shal

be carried forward for nore than

six years."

There can be no doubt that only an apparent error of
fact or law can be rectified by an officer. If the m stake
of law has to be established by construing the words of a
section to find its proper nmeaning, then such an error
cannot normally be a rectifiable error under Section 36. If
two views are possible, then obviously the error will not be
an error apparent fromthe record.

It is, however, well-settled that if the Suprenme Court
has construed the neaning of a section, then any decision to
the contrary -given by any other authority nust be held to
be erroneous and such error nust be treated as an error
apparent on the record.

In the instant case, on the strength of decision of
this Court in the case of Anglo-French Textile Conpany Ltd.
v. Commi ssioner of 1 ncone Tax, Madras (1953) 23 ITR 82, the
Assi stant Appellate Comm ssioner took the view that his
predecessor had committed an apparent error of law in
allowing carry forward of losses in the -conputation of
agricultural incone tax under the Kerala Agricultural Income
Tax Act. The question is whether ~Section 12 of the Keral a
Agricultural Income Tax Act must be interpreted in the
manner in which this Court has interpreted Section 24 of the
Indian Incone Tax Act. This is not an easy question to
answer. In fact, the |I|earned Single Judge before whomthis
guestion was raised in the wit petition before the Kerala
Hi gh Court referred the question to a larger Bench for
decision. This very fact goes to -showthat this was not a
rectifiable error apparent on the record of the case. The
| earned Single Judge of the Kerala H gh Court felt that the
guestion shoul d be exam ned by a |arger Bench

Mor eover, Section 24 of the I'ndian |Income Tax Act and
Section 12 of the Kerala Agricultural Income Tax Act are not
identically worded. Even if it can be established by a1ong
process of reasoning that the nmeaning of the two sections is
the sane, the alleged mstake commtted by the Agricultura
Income Tax O ficer cannot be treated as a m stake apparent
on the record.

Section 24 of the Indian Incone Tax Act, 1922 provided
for setting off of Ilosses incurred under one head agai nst
i ncomre conput ed under any other head. Under Section 6 of the
Indian I ncone Tax Act, incone had to be conputed / under
various heads. |If an assessee incurred |oss under “one head,
he was entitled to set it off against income conmputed under
any other head. If the entire loss could not be set off in
any year, the balance, if any, had to be carried forward to
the next vyear. It was held by this Court in the case of
Angl o- French Textile Conpany Ltd. (supra) that before any
guestion of set off <could arise, there nust be (1) a |loss
under one or nore of the heads mentioned in Section 6, and
(2) income, profit or gain under sone other head.

The case of the assessee before us is that the ratio of
this judgnment cannot possibly apply to the Kerala Act on the
ground that the Kerala Act was concerned with only one head
of incone (agricultural incone). Here, there is no question
of setting off of any |loss arising out of any head agai nst
any income under another head. The scope of the two Acts and
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the content of the two sections are materially different.
The judgnent of the Supreme Court rendered wunder the
provisions of the Indian |ncone Tax Act, 1922 could not
straightaway be applied to an assessnment nade under Keral a
Agricultural Income Tax Act.

We are of the viewthat there is considerable force in
the contention of the assessee. If any error had at all been
conmitted by the Agricultural Incone Tax Oficer, it was not
an error apparent on the record. The judgnent of the Suprene
Court explaining the provision of Section 24 of the Indian
I ncome Tax Act, 1922 cannot be applied straightaway to
interpret Section 12 of the Kerala Agricultural Incone Tax
Act. It is not necessary for wus in this case to exam ne
Section 12 in depth to decide the question whether it will
have to be given the sane neaning as was given to Section 24
of the Indian Income Tax Act, 1922 in the case of Anglo
French Textile Conpany Ltd. (supra), but suffice it to say
for this case that it is not an error of |aw apparent on the
record.

In that view of the matter, the appeal is allowed. The
j udgrment and order passed by the ~H gh of Kerala dated
8.10.1993 is set aside. The inpugned order of rectification
passed by the Assistant Appellate Comm ssioner, pursuant to
the notice dated 4th August, 1984 under Kerala Agricultura
I ncome Tax Act, is /also vet aside.

There will be no order as to costs.




