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ACT:

Bi har State Madarasa Education Board Act, 1982: S
7(2)(n)-Board’s power  to dissolve managing commttee of
Madarasa institution-Wether ultra vires Article 30(1) of
the Constitution.

Constitution of \ India, 1950 ~Article 30(1)--Bi har
Madar asa Educati on Board--Power to dissolve managing com
m t of Madar asa institution--Constitutionality of --S.
7(2)(n), Bihar State Madarasa Education Board Act, 1982.

HEADNOTE

Section 7(2)(n) of the Bihar State Madarasa Education
Board Act, 1982 confers power on the State Madarasa Educa-
tion Board to dissolve the managing coommittee of ~‘an / ai ded
and recognised Madarasa institution. The comrittees of
managenment of the respondent institutions established by the
Muslim mnority comunity failed to conply with the direc-
tions issued by the Board with regard to paynent of salary
to teachers, whereupon the Board in exercise of its~ power
under s. 7(2)(n) of the Act dissolved the said comittees.

The respondents filed wit petitions under Article 226
of the Constitution assailing s. 7(2)(n) of the Act as
violative of Article 30(1) on the ground that it ~“interfered
with their right of managenment of institutions., The  High
Court declared s. 7(2)(n) unconstitutional- [It, however,
observed that the majority of nenbers of the Madarasa Educa-
tion Board and its Chairman may not belong to - -mnority
conmunity, therefore, the Board s constitution will not be
in consonance with the mnorities constitutional right under
Article 30 of the Constitution
Di sm ssing the appeals by the Board, the Court,

HELD: 1. Article 30(1) of the Constitution protects the
right of minorities to establish and administer educationa
institutions of their choice. The rights so granted are,
however, not absolute. Mnorities have no right to malamn-
ister. The State has power to inpose regul a-

400

tions nmade in the interest of efficiency of institution's
di scipline, health, sanitation and public order even though
such regulations nmay indirectly inpinge on the exclusive
right of admnistration and managenment of the institution
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The State has, however, no power to conpletely take over the
managenent of a mnority institution under the guise of
regulating the educational standards by superseding or
di ssol ving managi ng conmittee or by appointing ad hoc com
mttees in place thereof. [403D-F; 404C E]

In the instant case, s. 7(2)(n) of the Bihar State
Madar asa Education Board Act, 1982 in so far as it provides
for dissolution of the managing comrttee of a Madarasa is,
clearly violative of constitutional right of mnorities
under Article 30(1) of the Constitution. [404E-F]

In re Kerala Education Bill 1957, [1959] SCR 995; Sidha-
rajbhai v. State of CGujarat, [1963] 3 SCR 837; State of
Kerala v. Very Rev. Mdtther Provincial etc., [1971] 1 SCR
734; Ahnedabad St. Xaviers College Society v. State of
Gujarat, [1975] 1 SCR 173; Lilly Kurian v. Lawi na, [1979] 1
SCR 820 and Al Bihar Christian Schools Assn. v. State of
Bi har, [1988] 1 SCC 206, referred to.

2. ~Article 30(1) of the Constitution does not contem
plate 'that an autononobus Educati onal Board entrusted wth
the duty of regulating efficiency in the aided and recog-
nised mnority institutions, should be constituted exclu-
sively by persons belonging to the minority commnity. In
the instant case, the constitution of the Board under s. 3
of the Act ensures that its menbers are only those who are
interested in teaching and research in Persian, Arabic and
I slamic studies. This provision fully safeguards the inter-
est of Madarasa of the Miuslimconmunity. The observations
made by the Hi gh Court are contrary to the scope of Article
30(1) of the Constitution. [404H; 405A, B-(]

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal Nos. 463
and464 of 1986.

From the Judgnent and Order dated 6.11. 1984  of the
Patna H gh Court in Cvil Wit Jurisdiction Case No. 3489 of
1981 & 601 of 1982.

M Qamaruddin and Ms. M Qanaruddin for the Appellant.
S N. Msra, MK Jha and P.C. Kapur for the Respondent.
The Judgrment of the Court was delivered by
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SINGH, J. These two appeals are directed against the
j udgrment and order of High Court of Patna dated Novenber 6,
1989, quashing the order of the Bi har State Madarasa Educa-
tion Board dissolving the Managi ng Conmittee of the respond-
ent’s institution.

The State Legislature of Bihar enacted the Bihar State
Madar asa Education Board Act (Act 32 of 1982) providing for
the constitution of an autononobus Board for devel opnent and
supervision of Madarasa education in the State of Bihar
"Madarasa" as defined by Section 2 neans an educationa
institution providing instructions in Islamc, Arabic and
Persian studies and recognised as such by the Board. The
"Board’ neans the Board established under Sec. 3 of the Act.
Section 3 provides for the constitution of State Madarasa
Education Board which is a body corporate wth perpetua
successi on and a common seal. The Board consists of a Chair-
man appoi nted by the State Government, Director of Education
(I'ncharge of Oriental Education), Director, Institution of
Post-graduate Studies and Research in Arabic and Persian,
Patna, the Principal, Madarasa |slanmia, Shanmsul Hoda, Patna
Chai rman, Bi har Sunni Wakf Board, Patna, Chairnman, Bihar
Shia Wakf Board, Patna, two nenbers of the State Legislature
nom nated by the CGovernment having interest in Mdarasa
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Education or Islamc studies, two senior teachers of recog-
ni sed Madarasa nom nated by the State Governnent, and three
other nenbers nomnated by the State Governnment who have
interest in Madarasa education or Islanic studies. The Board
is invested wth powers and functions to provide for in-
struction and research in Arabic, Persian and Islamc stud-
ies and to advise the State Government on all matters relat-
ing to Madarasa education. The Act enpowers the Board to
direct, supervise and control Madarasa education, to grant
recognition to Madarasas in accordance with the regulations
franed by it, to conduct different Madarasa exam nation, to
publish results, to make regul ations prescribing conditions
of enployees of the Board, to provide for the constitution
of the Managing Committee, to constitute acadenic committee,
recognition conmittee, exanination committee, and for carry-
ing on its powers and functions in regulating the education
in Madarasa institutions: The Board is headed by a Chairman
nom nated by the State Government under Sec. 10(2) of the
Act, it /lays down that no person shall be &eligible for
appoi nt nent-as Chai rnan unl ess he hol ds adequat e adm ni stra-
tive experience under the Central or State CGovernnent and he
has teaching or research experience for not less than 10
years in post-graduate educational institutions or he is
regarded scholar in Arabic, Persian, Islamc studies and he
is interested in Madarasa education. The Board as constitut-
ed by the
402
Act is an autonompus body entrusted with the duty to grant
recognition, aid, supervise and-control the acadenmic effi-
ciency in the Madarasa institutions, aided and recogni sed by
it. The nmenbers of the Board consist of those -persons who
are connected wth or interested in the teaching and re-
search of Arabic, Persian and Islanic studies, and interest-
ed in the Madarasa education. The Legislature has ' enacted
the Act with the prinmary purpose of providing an autononous
educational authority for regulating the efficiency of
Madarasa institutions where studies are carried on/in Ara-
bi c, Persian and |slamc studies.

The Hanfia Arabic College Jamalia and Madarasa Shansul
U oom the respondent’s institutions are Mdarasa .institu-
tions aided and recogni sed by the Board under the provisions
of the Act, as such the respondent’s institutions are sub-
ject to the provisions of the Act and the regul ati ons franed
by the Board in natters relating to their nanagerment —and
adnm nistration. The Committees of Managenent of the two
respondent institutions failed to conply with the directions
issued by the Board with regard to paynent of ~salary to
teachers, whereupon the Board in exercise of its power under
Section 7(2)(n) of the Act dissolved the Managing Committee
of the respondent’s institution and appoi nted ad hoc Commit -
tee to manage the institutions. The outgoi ng Managing Com
nmttee of the respondent’s institutions and sone of the
affected nmenbers of the Cormittee filed wit petitions
before the High Court of Patna under Article 226 of the
Constitution challenging the Order of the Board, dissolving
the Conmittee of Managerment and appoi nting ad hoc Comittee.
Before the High Court, the respondents submitted that Sec.
7(2)(n) of the Act which confers power on the Board to
di ssol ve Managing Commttee of a Madarasa is violative of
Article 30(1) of the Constitution as it interfered wth
their right of nmanagenment of institutions. The H gh Court
upheld the respondent’s plea and declared Sec. 7(2)(n)
unconstitutional as it confers power on the Board to dis-
solve Conmittee of Managerment of a Madarasa. The Board has
preferred this appeal by |eave against the aforesaid judg-
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nment of the High Court.

Section 7(2)(n) reads thus:

"7. Power and functions of the Board: (1) It
shall be the duty of the Board to provide for
instruction and research in Arabic, Persian
and Islamc studies and such other branches of
know edge including vocational courses and
training which the Board thinks fit and to

advise the State Government on all other
matters relating to Madarasa Education
403

(2) Subject to the provisions of this Act and
the Rul es and Regul ati ons nade thereunder the
Board shall have the power to direct, super-
vise and control Mdarasa Education and in
particul ar have the powers

(n) To get-the Managi ng Committee of Madarasas
constituted in a manner such as to include the
Head ~Maulvi, two’ guardians’ representatives
and one nenber nom nated by the Board and two
ot her persons interested in Madarasa Education
or Islam ¢ studies to be conmposed by the above
seven menbers. The power to dissolve the
Managing Comrittee shall vest in the Board."

The above provision confers power on the Board to pro-
vide for constitution and dissolution of Managing Conmittee
of a Madarasa. There is no dispute that the respondent
Madar asas are educational institutions established by the
Muslim mnority conmunity. Article 30(1) of the Constitution
protects the right of mnoritiesto establish and adm nister
educational institutions of their choice. The Article in
terns grants all mnorities two rights (i) ~the right to
establish and (ii) the right to administer educationa
institution of their choice. The rights so granted are,
however, not absolute, a mnority -institution obtaining
financial aid and recognition is~ subject to reasonable
restrictions to ensure excellence(in the institution. Wile
mnorities have a constitutional right to establish and to
admini ster educational institutions of their choice, they
have no absolute right to mal administer, the State has right
to inmpose regulations made in the interest of efficiency of
institution's discipline, health, sanitation and public
order even though such regulations nay indirectly inpinge on
the exclusive right of administration and nanagenent of the
institution. Amnority institution seeking aid and recogni-
tion mnust be subject to regulatory provisions which are
reasonabl e and consistent with Article 30(1) of the Consti-
tution. A mnority institution which does not seek aid or
recognition fromthe State or the Education Board need not
be subject to regulatory provisions. These principles have
been settled by this Court in re Kerala Education Bill 1957,
[1959] SCR 995, Sidharajbhai v. State of Gujarat, [1963] 3
SCR 837, [1971] 1 SCR 734, [1975] 1 SCR 173, [1979] 1 SCR
820 and [1988] 1 SCC 206.

The question which arises for consideration is whether
Section 7(2)(n) which confers power on the Board to dissolve
t he managi ng
404
conmittee of an aided and recognised Madarasa institution
violates the mnorities constitutional right to adm nister
its educational institution according to their choice. This
Court has all along held that though the ninorities have
right to establish and admi nister educational institution of
their own choice but they have no right to mal adni ni ster and
the State has power to regul ate managenent and admi nistra-
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tion of such institutions in the interest of educationa

need and discipline of the institution. Such regulation nay
have indirect effect on the absolute right of minorities but
that would not violate Art. 30(1) of the Constitution as it
is the duty of the State to ensure efficiency in educationa

institutions. The State has, however, no power to conpletely
take over the managenent of a minority institution. Under
the guise of the regulating the educational standards to
secure efficiency in institution, the State is not entitled
to frame rules or regulations conpelling the managenent to
surrender right of admnistration. In State of Kerala v.
Very Rev. Mther Provincial etc., [1971] | SCR 734, Section
03(1) of the Kerala University Act, 1969 which conferred
power on the Governnent to take over the managenent of a
mnority institution on its default in carrying out the
directions of the State Government was declared ultra vires
on the ground that the provisions interfered with the con-
stitutional right of ‘a mnority to admnister its institu-
tion. Mnority institutions cannot be allowed to fall bel ow
the standard of excellence on the pretext of their exclusive
ri ght of managenment but at the same tinme their constitution-
al right to administer their institutions cannot be com
pletely taken away by superseding or dissolving nanaging
comm ttee or by appointing ad hoc committees in place there-
of. In the instant case Section 7(2)(n) is clearly violative
of constitutional fight of minorities under Article 30(1) of
the Constitution in so far as it provides for dissolution of
managi ng comittee of a Madarasa. W agree with the view
taken by the H gh Court.

We have upheld the viewtaken by the Hgh Court wth
regard to the validity of Section 7(2)(n) of the Act but we
do not agree with the observations nmade by the H gh Court in
paragraphs 9 and 10 of its judgnent with regard to the
constitution of the Board and appoi ntnent of its Chairnan
The Hi gh Court has observed that the majority of the nenbers
of the Board and its Chairman may not belong to mnority
conmunity, therefore the Board's constitution will not be in
consonance with the mnorities constitutional right /under
Article 30 of the Constitution. ln our opinion, the view
taken by the High Court is not correct. Article 30(1) does
not contenplate that an autononous Educational ~Board en-
trusted with the duty of regulating the aided and
405
recognised mnorities institution, should be constituted
only by persons belonging to mnority conmunity. Article
30(1) protects the mnorities right to nmanage and adni ni ster
institutions established by them according to their choice,
but while seeking aid and recognition for their institutions
there is no constitutional obligation that the Board grant-
ing aid or recognition or regulating efficiency in mnority
institution should consist of menbers excl usively “bel onging
to mnority communities. In the instant case the constitu-
tion of the Board under Section 3 of the Act ensures  that
its nenbers are only those who are interested in teaching
and research of Persian, Arabic and Islamc studies. This
provision fully safeguards the interest of Madarasa of the
Muslim community. We therefore hold that observations nade
by the Hi gh Court in paragraphs 8 and 9 of its judgnment are
contrary to the scope of Article 30(1) of the Constitution

Wth these observations we agree with the view taken by
the H gh Court in quashing the order of the Board dissol ving
the nmanagi ng commttee of the respondent’s institutions and
appointing ad-hoc commttee. The appeals fail and are ac-
cordingly dismssed. There will be no order as to costs.

P.S. S Appeal s
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di sm ssed.
406




