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ACT:

I ndi an | ncone Tax Act, 1922.

Sections 34(1A), /(1B), (1D), 35(6)-Settlenment-Assessnent
years 1940-41 to 1947 offer of settlenent of escaped incomre-
Order accepting settlenent passed- Subsequent -appel |l ate order
fromexcess profits tax assessment passed hol ding no excess
profit-tax was |eviable in respect of assessnent year 1942-
43-Rectification withdrawi ng deducti on of excess profits tax
al | owed earlier-Wether barred by settlenent.

HEADNOTE

The appel | ant s- assessees were assessed as individuals under
Section 23(3) of the Indian Inconme Tax Act, 1922, /for the
assessment year 194243. The incones assessed included the
cash credits in their personal accounts in the books ' of a
conpany. On the basis of the saidinconmes, —an assessnent
order was made under the provisions of the Excess Profits
Tax .Act, and the tax so determ ned was deducted in
conputing the total incone assessable under the Inconme Tax
Act .

Wiile the assessees’ appeal s against the inclusion of the
cash credits were pending before the Appellate Assistant
Conmi ssioner, notices were served on the assessees under
Section 34(1A) of the Act for the assessnment years 194041 to
1947-48. The assessees applied to the Central. Board of
Revenue for settlenment under sub-section (IB) and this was
accept ed. Subsequently the appeals were disnissed by the
Appel | at e Assi stant Comm ssi oner

Thereafter, consequent on the disnissal of the Revenue's
appeal s agai nst the Appell ate Assistant Comm ssioner’s order
al l owi ng the assessees’ appeals under the E.P.T. Act and the
Tribunal’s order beconming final, the Incone Tax O ficer
passed order under Section 35(6) rectifying the assessnent
order under the Incone Tax Act, relating to assessment year
194243, and withdrew t he deduction all owed earlier by himon
account of the Excess Profit Tax.
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O appeal by the assessees, the Appellate Assi st ant
Comm ssioner held that in view of the settlement, it was not
open either to the Revenue or to the assessee to disturb the
finality of the tax liability. However, the Tribunal held
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that the orders of rectification purported to have been
passed under Section 155(3) of the Incone Tax Act, 1961 were
really orders passed under Section 35(6) of the 1922 Act and
hence no appeal could |ay against such order and that the
Appel |l ate Assistant Conmissioner’'s orders were wi t hout
jurisdiction.

The assessees’ applications under Section 256(1) of the
Income Tax Act, 1961, were treated by the Tribunal as
applications wunder Section 66(1) of the 1922 Act, and
di smissed as barred by lintation

The assessees’ wit petitions for quashing not only the
orders of the Tribunal but also the rectification made by
the I ncone Tax Officer were dismssed by the H gh Court.
Dismssing the appeals, preferred by the assessees, this
Court,

HELD: 1.1. The High Court was right in holding that the
settlenent order ~did not preclude the Income Tax Oficer
from passing the order of rectification. [184D

1.2. The ~/deduction allowed in the original assessment
pr oceedi ngs-on account of the Excess Profits Tax was not
the subject matter of either the notice issued under sub-
section (1A) of Section 34 or of the order of settlenent
made under sub-section (1B) of the Indian Incone Tax Act,
1922. The appeal s under the E.P.T. Act were allowed by the
A. A C. subsequent / to'the acceptance of ‘settlenment under
Section 34(IB). The question of withdrawing the deduction
granted earlier on account of the Excess Profits Tax arose
only after the Appellate Assistant Commi ssioner allowed the
appeals preferred by the assessee under the E.P.T. Act, by
virtue of which no Excess Profits Tax was payable by the
assessees. In these circunmstances, the bar contained in
sub-section (ID) of Section 34 does not cone into play.
Once the liability of the assessees under Excess Profits Tax
Act was held to be nil, the deduction given earlier had to
be withdrawn and it was accordingly wthdrawn under | Section
35(6) of the Act. [186B-C

13. In these circunstances, it i's not necessary to decide
whet her no appeal could lie fromthe order of rectification
under Section 35(6) and
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whet her the Appellate Tribunal had no power to condone the
delay in a reference application under Section 66(1). [186D]
Sankappa & Ors. v. Incone-tax Oficer, Central Circle 11
Bangal ore, 68 |.T.R 760, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 14531454 of
1980.
From the Judgnent and Order dated 8.12.1978 of the Patna
Hi gh Court in CWJ.C. Nos. 174 & 179 of 1975.

W TH
Cvil Appeal Nos. 3928-3929 of 1991
S.N. Msra, Manish Msra, D.P. Mikherjee and B.S. Gupta for
the Appell ant.
G C. Sharma and B.S. Ahuja for the Respondents.
The Judgnent of the Court was delivered by
B. P. JEEVAN REDDY, J.
IN ClVIL APPELLATE NOS. 1453 AND 1454 OF 1980
These appeals are preferred against the judgnment of the
Patna H gh Court dismissing the wit petitions filed by the
two assessees herein, Chhathu Ram and Darshan Ram The
assessment year concerned is 194243. Both of them were
assessed in the status of individuals under Section 23(3) of
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the Income Tax Act, 1922 by an order dated March 14, 1945.
Chhathu Ram was assessed on a total income of Rs. 4,54,431
which included a sumof Rs. 1,922,000 being the cash credit
in her personal account in the Books of Ms. Chhat hu Ram
Horilram Ltd. Darshan Ram was assessed on a total inconme of
Rs. 4,12,576 which included a sumof Rs.1,52,000 being the
cash credit 1in his personal account in the Books of the
af oresaid conpany. On the basis of the said incone, an
assessnent was nmade on themunder the provisions of the
Excess Profits Tax Act. The Excess Profits Tax payable was
determned at Rs. 97,000 and Rs. 53,620 respectively. As
provided by Section 12(1) of the Excess Profit.-, Tax Act,
the tax payable thereunder was deducted in conputing the
total income

182

assessabl e wunder the Incone-tax Act. Both the assessees
filed appeal s. The Appellate Assi st ant Conmi ssi oner
confirmed the assessnents except wth respect to the
af oresai d ‘additi ons-on account of cash credits. He renanded
t he mat't er to" the Incone-tax of ficer for further

consi der ati on. After the remand the Income-tax O ficer
passed fresh orders. again including the said anmobunts in the
income of the respective assesses. Appeal s were again

preferred to the AAC
Wil e the appeals aforesaid were pending before the A A C
noti ces were served upon the assessees under Section 34(1A)
of the 1922 Act for the assessnent years 1940-41 to 1947-48.
(Sub- sections (I'A) to (1D were introduced in the year
1954). After receiving the said notices. both the assessees
applied to the Central Board of Revenue for settlement under
sub-section (IB) of Section 34. On the basis of said
applications, orders were passed on August 20, 1960
accepting the settlenent offered.
The appeals filed by the assessees (against the orders of
the Income Tax Oficer adding the aforenentioned cash
credits in their incone) were disnmssed by the Appellate
Assi stant Conm ssioner. (It is not necessary to notice the
reasons for his orders for the purpose of these appeals).
The assessees had also filed appeals under the E.P.T. Act.
They were allowed by the A A C. on October 20, 1967. The
Revenue filed appeal s before the Tribunal against the orders
of the A A C under EP.T. Act. They were dismssed on
Novenber 30, 1970. The Tribunal’'s orders becane final. I'n
the 1light of these orders and purporting to give effect to
them the Inconme-tax O ficer passed orders- rectifying the
assessnment orders, made under the Incone-tax Act, relating
to the assessment year 1942-43. By these rectification
orders, the Incone-tax Oficer withdrew the deduction al-
lowed earlier by himon account of the Excess Profits / Tax.
Against this order the assessee filed appeals which were
allowed by the AA C holding that in view of the settlement
aforesaid, it is not open either to the Revenue or 'to the
assessee to disturb the finality of the tax liability. The
Revenue went up in appeal to the Tribunal which set aside
the orders of the A A C. The Tribunal held that the orders
of rectification purporting to have been passed under
Section 155(3) of the Incone-tax Act were really orders
passed under Section 35(6) of the 1922 Act and if so, no
appeal |aid against such order. Sub-section (6) of Section
35 read as follows :

"(6) where the excess profits tax or the

busi ness profits tax
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payabl e by an assessee has been nodified in

appeal, revision or any other proceeding, or
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where any excess profits tax or business
profits tax has been assessed after t he
conpl etion of the correspondi ng assessnent for
i ncone-t ax (whether before or after t he
conmencemnent of t he I ndi an I ncome-t ax
(Amendrent) Act, 1953), and in consequence
thereof it is necessary to re-conmpute the
total 1incone of the assessee chargeable to
i ncome-tax, such reconputation shall be deened
to be arectification of a m stake apparent
from the record within the neaning of this
section, and the provisions of sub-section (1)
shal |l apply accordingly, the period of four
years referred to in that sub-section being
conputed fromthe date of the order naking or
nodi fying the  assessnent of such excess
profits tax or business profits tax.
Expl anati on :- For ‘the purposes of sub-section
(6), where the assessee is a firm the
provi si ons of sub-section (5) shall also apply
as they apply tothe rectification of the
assessment of the partners of the firm™
It was accordingly held that the orders of the AAC were
wi thout jurisdiction. The assessees filed wit petitions in
the Patna Hi gh Court against the orders of .the Tribunal but
they withdrew themwith a viewto nove the  Tribunal under
Section 256(1) of the Incone-tax Act, ~ 1961. They filed
their applications ‘accordingly which were treated by the
Tri bunal as applications nade under Section 66(1) of the

1922 Act. The Tribunal found that the said applications
were barred by limtation and accordingly dismssed the
sane. It is then that the assessees filed the wit
petitions in Patna H gh Court from which these appeals
ari se. In these wit petitions the assessees not. only

prayed for quashing the orders-of the Tribunal but also
asked for quashing the orders of rectification made by the
I ncone-tax O ficer.

The High Court dismissed the wit petitions on the follow ng
reasoni ng: by virtue of Section 297 of the 1961 Act, all the
proceedings including the proceedings for rectification
relating to the assessnent year 1942-43 nust be -deenmed to
have been taken under the 1922 Act. Under the said Act the
Tribunal had no power to condone the delay in filing an
application
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under Section 66(1) as held in Sankappa & O's. v. |ncone-tax
Oficer, Central Grcle Il, Bangalore, (68 |I.T.R 760). The
Tribunal is not a court and, therefore, the provisions of
the Limtation Act, 1963 do not apply to the " proceedings
before the Tribunal. The dismssal of the applications

under Section 66(1) was, therefore, proper. The <provision
contained in sub-section (3) of Section 66 does not also
enmpower the High Court to condone the delay in filing the
application wunder sub-section (1). So far as nerits -are
concerned, the orders of settlement did not, in the facts
and circunstances of this case, preclude the I|ncone-tax
Oficer frompassing the inpugned order of rectification

The bar contained in Section 34(1D) of the 1922 Act was
conclusive only in respect of the matters to which the
settl enent extended. The anount, or the issue which is the
subject natter of the rectification proceedi ngs, was never
the subject matter of settlenent.

W are of the opinion that the High Court was right in
holding that the settlenent order did not preclude the
Income-tax O ficer from passing the aforesaid order of
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rectification. Sub-section (ID) of Section 34 declares that
any settlenment arrived under the said, Section 'shall be
conclusive as to the matters stated therein." It further
declares that "no person, whose assessments have been so
settled, shall be entitled to reopen in any proceeding for
the recovery of any sumunder this Act or in any subsequent
assessment or reassessnent proceeding relating to any tax
chargeable wunder this Act or in any other proceeding
what soever before any court or other authority any matter
which forms part of such settlerment.” It may be renmenbered
that the assessees had applied to the Central Board of
Revenue for settlenent under sub-section (1B after
recei ving the notices under sub-section (I A) of section 34.
And it was on the basis of such application that the Centra
Board had made an order of settlement. Sub-sections (I A)
and (I B) of Section 34 constitute parts of one schene which
would be evident froma reading of the two sub-sections.
They read as follows:
(IA) 1f, in the case of any assessee, the
I nconme-tax of ficer has reason to believe--
(1) that income, profits or gains chargeable
to income-tax have escaped assessnment for any
year in-respect of which the rel evant previous
year falls wholly or partly within the period
beginning on the Ist day of = September 1939,
and endi ng on the 31st day of March, 1946; and
185
(ii)that the inconme, profits and gains which
have 'so escaped assessnent for any such year
or years-anount, or are likely to anbunt, to
one | akh of ~rupees or - nore; he nay,
notw t hstandi ng that the period of eight years
or, as the case may be, four years specified
in sub-section (i) has expired in | respect
thereof, serve on the assessee, or, if the
assessee i s a company-on the principal officer
thereof, a notice containing all or any of the
requi renents which nmay be included in a notice
under sub-section (2) of section 22, and may
proceed to assess or. reassess the incone,
profits or gains of the assessee for all _or
any of the years referred toin clause (i),
and thereupon the provisions of this Act
excepting those contained in clauses (i) —and
(iii) of the proviso to sub-section (i) and in
sub-sections (2) and (3) of this section
shall, so far as may be, apply accordingly :
Provided that the Inconme-tax O ficer shall not
issue a notice under this sub-section unless
he has recorded his reasons for doing so, and
the Central Board of Revenue is satisfied on
such reasons recorded that it is a fit case
for the issue of such notice
Provi ded further that no such notice shall  be
i ssued after the 31lst day of March, 1956.
(I B) Where any assessee to whom a notice has
been issued under clause (a) of sub-section
(1) or under sub-section (I A) for any of the
years ending on the 31st day of March of the
years 1941 to 1948, inclusive applies to the
Central Board of Revenue at any time wthin
six nonths fromthe recei pt of such notice or
before the assessment or reassessment is made,
whi chever is earlier, to have the nmatters
rel ating to his assessnment settled, t he
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Central Boar d of Revenue nay, after

considering the terns of settlenent proposed

and subject to the previous approval of the

Central Governnent, accept the terns of such

settlenent, and, if it does so, shall nake an

order in accordance with the ternms of such

settl enent specifying anong ot her things
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the sum of nopney payabl e by the assessee."
The deduction allowed in the original assessnment proceedi ngs
on account of the Excess Profits Tax was not the subject
matter of either the notice issued under sub-section (lA) of
Section 34 or of the order of settlenent nade under sub-
section (I B). The appeals under the E.P.T. Act were all owed
by the A A C. subsequent to the acceptance of settlenent
under Section 34(I|B). The question of wthdrawing the
deduction granted-earlier on account of the Excess Profits
Tax arose only after the Appellate Assistant Conm ssioner
allowed the -appeals preferred by the assessee under the
E.P.T. Act, by virtue of which no Excess Profits Tax was
payabl e by the assessees. ~We are unable to see how does the
bar contained in sub-section (I D) of Section 34 cone into
play in the above circunstances. Once the liability of the
assessees under Excess Profits Tax Act was held to be nil
the deduction given earlier had to be withdrawn and it was
accordi ngly wi thdrawn under Section 35(6) of the Act.
In this view of the matter, it is not necessary to consider
any ot her guestion in these -appeals. The appeal s
accordingly fail and are dism ssed.” No costs.
IN ClVIL APPEAL NCS. 3928 AND 3929 OF 1991
The facts in these appeals are identical to those in the
above appeals. Only the assessee and the assessnent years
are different. Both the counsel for the assessee ‘and the
Revenue stated that these appeals will be governed by the

judgrment in the aforesaid tw appeals. Foll owi ng the
judgrment therein, these appeals are also dismssed. No
costs.
N. P. V.

Appeal s di sni ssed
187




