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PETI TI ONER
TAG N LITIN, STATE OF ARUNACHAL PRADESH
Vs.
RESPONDENT:
STATE OF ARUNACHAL PRADESH & ORS., QJOM LI BANG & ANR
DATE OF JUDGVENT: 10/ 05/ 1996
BENCH

S.C. AGARWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
W TH
Cl VIL APPEAL NO. 8248 OF 1996
(arising out of S.L.P (Cvil) No. 3293 of 1995)
JUDGMENT
S. C. AGRAVWAL , J.

Leave granted.

These appeals arise out of Wit Petition (Cwvil No.
2035 of 1994 filed by G om Libang (hereinafter referred to
as 'the petitioner’) which was disposed of by the Gauhati
H gh Court by judgnent dated Septenber 27, 1994. They relate
to appointment on the post of Head Gaonburah of Sinong
village in the East Siang district of Arunachal Pradesh.

In the North East Frontier Tract, which was earlier
administered by the North East Frontier Agency, and’'is now
known as State of Arunachal Pradesh, —thereis a-two tier
system of administration of justice governed by the Assam
Frontier (Admnistration of Justice) Regul ation, 1945
(hereinafter referred to as ‘the Regulation’) whereunder the
executive and the judiciary have been rolled into one. The
Deputy Comm ssioner and the Assistant Conmissioner formthe
upper tier and the village authority the lower tier. The
status of village authority 1is conferred on the Gaonburah
who has the power to apprehend culprits who conmtted
hei nous of fences and try persons conmitting non-heinous
crimes. Each village had at |east two Gaonburahs but 'a big
village the nunmber may go up. One of themis designated as
the Head Gaonburah. Under clause 5(1) of the Regul ation the
Deputy Conmi ssi oner has been conferred the power to
appoi nted nenbers of the village authority and in exercise
of the said power he appoints the Gaonburahs.

The village authority of Sinong village consists of 24
Gaonburahs. There is a Head Gaonburah and a Second Head
Gaonburah. On account of the death of the Head Gaonburah in
1993 and Second Head Gaonburah in 1990, the posts of the
Head Gaonburah and Second Head Gaonburah fell vacant. On
January 17, 1994, a representation signed by 5 nmenbers of
Gaon Panchayat, 2 nmenbers of Anchal Samity and 8 Gaonburahs
of the Sinong village was submtted to the Deputy
Conmi ssi oner, Pasi ghat recomendi ng the nane of the
petitioner for the post of Head GGaonburah and Shri Atteng
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Sitek for the post of Second Head Gaonburah of village
Si nrobng on the basis of their seniority in age and
experience. On the basis of the said representation a note
dated January 27, 1994 was put up before the Deputy
conmi ssioner for approval of the names of before the Deputy
Conmi ssi oner for approval of the names of the petitioner as
Head Gaonburah and Shri Atteng Sitek as Second Head
Gaonburah. On January 31, 1994, the Deputy Conmi ssioner
approved the said proposal and passed an order of issuing
appoi ntnent orders. On the basis of the said order a WT.
nmessage was sent to the Additional Deputy Commi ssioner
Yi ngki ong, on February 15, 1994 directing himto informthe
petitioner and Shri Atteng Sitek of the approval of their
nanes for Head Gaonburah and Second Head Gaonburah of Sinong
village from January 31, 1994. In the nmeantinme, another
representati on dated ~January 27, 1994 was subnmitted by 16
Gaonburahs of village Sinong and 4 nenbers of the panchayat
recomending the  nane of Tagin Litin for appointnent on the
post of Head Gaonburah of the village on the basis of his
know edge in customary law and recognition of his
out standing social services. Qther representation were al so
made by a nunber of Gaonburahs and Head Gaonburahs of
adjoining village and other pronm nent nmenbers of Yingkiong
circle recommendi ng- the nane of Tagin Litin for the post of
Head Gaonburah of village Sinong. These representation were
received by the Deputy Conmm ssioner on January 31, 1994.
After considering the said representations the Deputy
Conmi ssi oner sent ‘a WI' nessage dated March 8, 1994 to the
Addi ti onal Deputy conm ssioner, Yingkiong, wherein it was
stated that no fornmal appointnent orders for the petitioner
and Shri Atteng Sitek had been issued fromhis office since
no such order was issued earlier in-other cases also and
that the only correspondence in this regard was the W
nmessage of February 15, 1994. In-the said WI nessage dat ed
March, 8, 1994, it was stated

"HENCE AS SAID BY YOQU THEIR

APPO NTMENT BE KEPT I N ABEYANCE FOR

THE TI ME BEI NG "

Thereafter, t he Addi ti onal Deput y Conmi ssi oner
Yi ngki ong, after nmking the necessary enquiries and after
assessing the relative merits of the candi dates submtted a
report dated April 18, 1994, wherein the recomended the
nane of Tagin Litin for appointnment as Head Gaonburah and
the petitioner as Second Head Gaonburah of village Sinong.
The sai d recomendati on of t he Addi ti onal Deput y
conmi ssi oner was accepted by the Deputy Conmissioner and by
W nessage dated April 19, 1994, the Additional Deputy
Comm ssi oner, Yingkiong, was inforned that Tagin Litin and
the petitioner had been appointed as Head Gaonburah’  and
Second Head Gaonburah respectively of Sinong village and
that concerned persons nay be inforned. A copy of the said
W nessage dated April 19, 1994 was also sent to Tagin Litin
and the petitioner and all the Gaonburahs of Sinong village
by the Additional Deputy Comm ssioner, Yingkiong. Feeling
aggrieved by the said order dated April 19, 1994 whi ch was
conmuni cated on April 22, 1994, the petitioner filed the
wit petition, which has given rise to these appeals,
wherein he assailed the order as contained in W nessage
dated April 19, 1994 regardi ng appoi ntnent of Tagin Litin as
Head gaonburah of Sinobng village and has prayed that the
petitioner may be allowed to continue to function as head
Gaonburah of Sinong village. The said wit petition filed by
the petitioner has been allowed by the H gh Court by the
i mpugned j udgnent.

The High Court has held that on January 31, 1994 and
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order had been passed by the Deputy Conm ssioner for the
i ssuance of appointnent order regarding the appointnent of
the petitioner as Head Gaonburah of Sinong village and that,
in fact, appoi ntnent order was issued appointing the
petitioner as head Gaonburah of Sinong village by issuing
the WI' nessage dated February 15, 1994 under clause 5 of the
Regul ation. The H gh Court has further held that the
petitioner was holding a civil post and he could not be
renoved from the sane wi thout affording an opportunity and
that the order of appointnment of Tagin Lit in as Head
Gaonburah and the petitioner as Second Head Gaonburah
amounts to renoving the petitioner from the post of Head
Gaonburah which he was ‘holding and, therefore, the order
contained in the WI' nessage dated April 19, 1994 regarding
appoi ntnent of Tagin Litin as Head Gaonburah was liable to
be quashed and the petitioner would be entitled to act as
head Gaonburah of ‘Sinong village as per earlier the W
nmessage dated February 15, 1994.

The question that falls for consideration is whether by
order dated February 15. 1994 the petitioner has been
appoi nted-as Head Gaonburah and by order dated April 19,
1994 he as been renoved from the said post. The origina
records were pl aced before the High Court and on
consi deration of the same the High Court has fond that on
January 31, 1994 a note was put up before the Deputy
conmi ssi oner that the name of the petitioner may be approved
for Head Gaonburah and of Shri Atteng Sitek for Second Head
Gaonburah since vacancies had arisen due to demi se of the
Head Gaonburah and Second head Gaonburah of Sinong vill age
and that on January 31, 1994 the Deputy Conm ssioner had
approved the said proposal and had passed an-order "Ilssue
appoi ntnent orders". This was followed by W' nessage dat ed
February 15, 1994 fromthe office of the Deputy Commi ssioner
to the Additional Deputy Conmi ssioner, Yingkiong. The said
W nessage is as follows :-

"NO. HT-(J)-14/PT-11 DTD 15/2 (.)

PLEASE | NFORM SHRI QJOM LI BANG AND

SHRI ATTENG SITEK FOR APPROVE OF

HEAD GB AND 2ND GB OF SIMONG

VILLAGE FROM 31.1.94. SHRI QoM

LI BANG H GAM ATTENG SITEK 2ND

GAM "

Subsequently, the representation for appointnent of
Tagin Litin were considered and WI nessage dated March 8,
1994 was sent fromthe office of the Deputy Comm ssioner to
the Additional Deputy Conmi ssioner. The said W nessage is
as follows : -

"NO. HT(J) 14/PT-11 8/3 (.) | AM

DIRECTED TO |INFORM YOU THAT NO

FORMAL APPO NTMENT ORDERS FOR SIR

QJIOM LI BANG AND SRI  ATTENG SI TEK

HAVE BEEN | SSUED FROM TH' S OFFI CE

(.) SINCE O SUCH ORDER WAS | SSUED

EARLI ER I N OTHER CASES ALSO (.) THE

ONLY CORRESPONDENCE REG THE SAM WAS

THE WT MESSAGE OF 15.2.94

ADDRESSED TO YQU (.) HENCE AS SAID

BY YOU THEI R APPO NTMENT BE KEPT I N

ABEYANCE FOR THE TI ME BEI NG "

This was followed by W nessage dated April 19, 1994
fromthe office of the Deputy Conmi ssioner to the Additiona
Deputy Comm ssioner which is as under :-

"NO. HT(J) -14/PT-11 DID 19.4 (.)

SHRI TAGN LITIN AND SHRI QoM

LI BANG APPO NTED AS HEAD GAM AND
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SECOND HEAD GB SI MONG VI LLAGE (.)

| NFORM THE CONCERNED PERSONS (. )

The case of the petitioner is that he had been
appoi nted as Head Gaonburah by the Deputy Commi ssioner when
he passed the order on January 31, 1994 approving the
proposal for such appointment and directing that appoi ntnent
orders be issued and that the WI nessage dated February 15,
1994 sent fromthe office of the Deputy Commi ssioner to the
Addi tional Deputy Conm ssioner was the order of appointnent
of the Petitioner as Head Gaonburah

It is settled law that, in order to be effective an
order passed by the State or its functionaries nust be
conmuni cated to the person who would be affected by that
order and wuntil the order is so conmunicated the said order
is only provisional in character and it would be open to the
concerned authority to reconsider the matter and later or
rescind the order. [See  : Bachhittar Singh v. The State of
Punj ab, (1962) Supp. 3 SCR 713, at p. 721].

Here we ~are concerned with appointnent to a post. An
appoi ntnent-to a post or office postulates -

(a) a_ decision by the conpetent authority to appoint a

particul ar person

(b) incorporate of the said decision in an order of

appoi nt nent; and

(c) comunications of the order of appointment to the

person who i s being appointed.

All the three requirements nust be fulfilled for an
appoi ntnent to be effective.

As noticed earlier, in the instant case the Deputy
Comm ssioner, who was the conpetent authority under the
Regul ati on, had passed an- order on January 31, 1994
approving the appointnent of the petitioner and Shri Atteng
Sitek as Head Gaonburah and Second Head Gaonburah of " Si nmong
village and had directed that appoi ntnent order be issued.
Thereafter the W nessage dated February 15, 1994 was sent
to the Addi ti onal Deputy Conmi'ssioner to inform the
petitioner and Shri Atteng Sitek about the approval 'of their
appoi ntnent as Head Gaonburah and Second Head Gaonburah of
Sinong village from January 31, 1994. WI nessage dated March
8, 1994, which was subsequently sent fromthe office of the
Deputy commissioner to the Additional Deputy Conmi ssioner
records that no formal order for appointnent of the
petitioner and Shri atteng Sitek had been issued fromthe
of fice since no such order was issued earlier in other cases
al so and that the only correspondence regardi ng the sane was
the WI' nessage dated February 15, 1994 addressed by the
Deputy Comm ssioner to the Additional Deputy Comni ssioner
In view of the said statement in WI nmessage dated March 8
1994, the W nessage dated February 15, 1994 has to be
treated as the order regardi ng appoi ntment of the petitioner
as head Gaonburah of Sinong Village. Conditions (a) and (b)
af orementi oned for appointnment on a post or office  were,
therefore, satisfied in the present. case. The only question
is whether condition (c) had been satisfied before the
passing of the order dated April 19, 1994 whereby Tagin
Litin was appointed as Head Gaonburah petitioner was
appoi nted as Second head Gaonburah of Sinbng village. In
this context, it my be stated that by WI nmessage March 8,
1994 it was directed that the appointnment of the petitioner
and Shri Atteng Sitek as per W' nessage dated February 15,
1994 "be kept in abeyance for the tinme being."

It is, therefore necessary to determine whether the
sai d order of appointnent as contained in the W nessage
dated February 15, 1994 had becone effective by having been
conmuni cated to the petitioner prior to March 8, 1994. It is
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no doubt true that by WI nessage dated February 15, 1994 the
Addi tional Deputy Conmi ssioner was directed to informthe
petitioner about approval of his appointnment as Head
Gaonburah from January 31 1994. There is, however, nothing
to show that the said order was actually communicated by the
Addi ti onal Deputy Conmi ssioner to the petitioner. In
paragraph 13 of the Wit Petition filed before the High
Court the petitioner had asserted that the petitioner was
i nfornmed about the said appointnment by W nessage dated
February 15, 1994., But in the affidavit-in-opposition of
Shri Rakhal Chandra Deb Nath filed on behalf of the State of
Arunachal Pradesh, the Deputy Conmi ssioner and Additional
Deputy Commi ssioner in replay to the said assertion in
paragraph 13 of the wit petition it has been denied that
the petitioner was informed  about his appointnment as Had
Gaonburah. In the said affidavit-in-opposition, it is stated
that on February 5, 1994 the Extra Assistant Conmi ssioner
Vi ang Kiong had addressed a letter to the Deput y
Conmi ssioner stating the relevant facts and also indicating
the rival' claims of the petitioner and Tagin Litin for the
post for Head Gaonburah and sought for necessary advice for
a fair selection for the post of Head Gaonburah and that on
the receipt of the above letter the Deputy Conm ssioner
decided to keep in abeyance the process of consideration of
the case of Tagin/ Litin and to review the issue of a free
fair selection for appointnent to the post of Head Gaonburah
and thereafter W nmessage dated March 8, 1994 was sent by
t he Deput y Commi ssi oner to _the Additional Deput y
Conmmi ssioner to Keep.in abeyance the appointnment of the
petitioner and Shri Atteng Sitek. The WI nessage dated March
8, 1994 al so | ends support to the said assertion in the said
af fidavit-non-opposition filed in the High Court because the
said nessage nakes as nention of the fact that the
Addi tional Deputy Conmissioner had given a suggestion for
keepi ng the appointnment of the petitioner and Shri Atteng
sitek in abeyance for the time being and the said suggestion
had been accepted by the Deputy  Comm ssioner. Thi's would
indicate that prior to issuance of W nessage dated March 8,
1994 the information regardi ng appointnment of the petitioner
as Head Gaonburah as contained in W nessage dated February
15, 1994 was not comunicated to the petitioner. There is no
guestion of any such conmunication being mde to him after
March 8, 1994 because in WI nessage dated March, 3 1994
there was a clear direction that the said appointnent be
kept in abeyance. In these circunstances ~it nust be held
that prior to the issuance of the order dated April 19,
1994, there was o conmunication of the order dated February
15, 1994 to the petitioner with regard to his appointment as
Head Gaonburah of Sinobng village. In the absence of any such
conmuni cations, the said order of appointnment had not cone
into effect and the order dated April 19, 1994, whereby
Tagin Litin was appointed as Head Gaonburah and the
petitioner was appointed as Second Head Gaonburah cannot be
regarded as an order for renmpval of the petitioner as Head
Gaonburah. The inpugned judgnent of the Hi gh Court setting
aside the order dated April 19, 1994 regardi ng appoi nt nent
of Tagin Litin as Head Gaonburah and the petitioner as
Second Head Gaonburah and directing that the petitioner
shoul d be treated as Head Gaonburah by virtue of WI nessage
dat ed February 15, 1994 cannot, therefore, be upheld and has
to be set aside.

In the result, the appeals are allowed, the inpugned
judgrment of the High Court dated Septenber 27, 1994 is set
aside and Civil Rule No. 2035 of 1994 filed by the
petitioner before the Gauhati H gh Court is dismssed. In
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the circunstances there is no order

as to costs.




