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ACT:

Prevention of Corruption Act,s. 5(2) read wth s.
5(1)(d)-Case instituties wi t hout proper -sanction-Effect
of - Proof  of val ild sanction-How -~ could be  established-
Sanction-lts inportance in prosecutions-Facts conming into
exi stence subsequently-1f could be rel evant-Presunption that
sanctioning authority was sati sfied that the accused
recei ved bribe-Wen could arise-If prosecution could be
given a chance at appellate stage to  prove that the
sanctioning authority had applied its nind before giving the
sanction.

HEADNOTE

The appell ant who was charged wi th an offence under s.
5(2) read with s.5(1)(d) of the Prevention of Corruption Act
was acquitted by the Special Judge. But the Hi gh Court on
appeal by the State, reversed the judgnent of he Speci al
Judge and convicted him

In appeal to this Court it was contended on behal f of
the appellant that there was no evidence to show on what
materials the sanctioning authority applied its m nd before
granting the sanction under s.6 of the Act. (The entire
proceedi ngs are void ab initio.

Al'l owi ng the appeal
N

HELD: 1 (a). The prosecution of the appellant was
wi thout valid sanction and, therefore, cognizance taken by
the Special Judge was wi thout jurisdiction. [1011 G

(b) Any case instituted wthout proper sanction nust
fail because this being a manifest defect in t he
prosecution, the entire proceedings are rendered void ab
initio. It 1is incunmbent on the prosecution to prove that a
valid sanction had been granted by the sanctioning authority
after it was satisfied that a case had been nade out
constituting the offence. This should be done in two ways:
either (i) by producing the original sanction which itself
contains the facts constituting the offence and the grounds
of sutisfaction or (ii) by adduci ng evidence aliunde show ng
the facts placed before the authority and the satisfaction
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arrived at by it. [1010 B-D

In the present case no evidence, either primy or
secondary, had been led to prove the contents of the note
pl aced before the sanctioning authority nor were the
Wi tnesses examned in a positionto state the contents of
the note.

2(a). The grant of sanctionis not an idle formality
but a solem and sacrosanct act which affords protection to
government servanats agai nst frivol ous prosecuti ons and nust
therefore be strictly conplied wth before any prosecution
could be | aunched agai nst public servants. [1010G

(b) There is no force in the argunent of the State that
the Court should presune the facts on the basis of evidence
gi ven by one of the witnesses and the order inplenenting the
sanction nentioning those facts. Wat the Court
1008
has to see is whether or not- the sanctioning authority at
the time of giving the sanction was aware of the facts
constituting the offence and applied its mnd for the sane.
Any subsequent fact com ng into existence after the
resol uti on _had been passedis wholly- irrelevant. [1010 F]

(c) There is equally no force in the State’'s contention
that even if no facts were mentioned in the resolution it
must  be presuned that the sanctioning authority was
satisfied that the /accused had received a bribe. There is no
guestion of a presunption being available .0 the sactioning
authority because ' at that stage the occasion for drawing a
presunpti on never ‘arises since there is no case in the
Court. [1011 B]

(d) The presunption does not arise automatically but
only on proof of certain circunstances that is to say, where
it is proved by evidence in Court that the noney said to
have been paid to the accused was actually recovered from
his possession. It is only then that the Court nay presume
the anbunt received would be deened to be an illega
gratification. The question of sanction arises before the
proceedi ngs cone to the Court and the question of drawi ng a
presunpti on does not arise at this stage. [1011 C]

(e) The prosecution cannot be given a chance to produce
any material before the court at the appellate stage to
satisfy that the sanctioninf authority had duly applied its
m nd before giving the sanction. The prosecution had been
afforded a full and conplete opportunity at the trial stage
to produce whatever material it liked and it had chosen to
exam ne two W tnesses; but for reasons best known to . it, it
did not produce the note which forned the subject natter of
resol ution of the sanctioning authority. [1011 E]

(f) In a crimnal case this Court would not ordinarily
direct fresh evidence to fill up a lacuna deliberately |eft
by the prosecution. The Iliberty of the subject was in
jeopardy and it cannot be allowed to put in jeopardy again
at the instance of the prosecution which failed to avail of
the opportunity afforded to it. [1011 J]

JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
194 of 1973.

Appeal by Special Leave fromthe Judgnent and Order
dated 3-4-1973 of the Andhra Pradesh H gh Court in Crimnal
Appeal No. 703/71.

.A. N Milla and A. Subba Rao for the Appellant.

G Narayana Rao for the Respondent.

The Judgrment of the Court was delivered by
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FAZAL ALL, J.-In this appeal by special |eave the
appel | ant has been convicted under section 161 |I.P.C. and
section 5(2) read with section 5(1)(d) of the Prevention of
Corruption Act and sentenced to rigorous inprisonnent for
one year and a fine of Rs. 250/- on each count.

1009

The appel |l ant had been convicted by Special Judge but
on appeal by the State to the H gh Court the High Court
reversed the judgnent of acquittal and convicted the
appel l ant as indicated above. According to the prosecution
the appellant is said to have struck a bargain for taking a
bribe of Rs. 125/- which he received on the 15th of July,
1968 in the presence of P.W. 1 and 3. On receiving the
signal the raiding party appeared on the scene and the hand
of the accused was di pped in water containing phenopthelien
sol uti on whi ch showed that he touched the notes. The defence
of the appellant was that he -~ never demanded any bribe and
that the notes were thrust into his pocket. It 1is not
necessary for us todwell on the nerits of the case because,
in our opinion, the appeal nust succeed on a short point of
law, raised by M. A N Milla, learned counsel for the
appellant. It was argued that the sanction under section 6
of the Prevention of = Corruption Act produced in this case
does not reveal the facts constituting the offence and,
therefore, there is no evidence to showon what materials
the sanctioning authority applied its mnd and granted the
sanction. The Resolution of the Standing Committee granting
the sanction is Exh. P-16 and is dated 31-3-1969, and runs
as follows:

"As per note of the Commi ssioner, MCH the

Standi ng Comm ttee unaninously accords sanction for

prosecution of Sri Mhd. Iqgbal Ahned (in the scal e of

110-180) Section O ficer of Town Planning Section

(Under suspensions) in a conmpetent Court for the

of fence mentioned in the note of the Comissioner

MC H, dated 18-1-1969 so as to enable the

Conmi ssioner to sign the prosecution order and send it

to the Director, Anti-Corruption Bureau for taking

further action at the earliest".

A perusal of the Resol ution - of the Sanctioning
Authority clearly shows that no facts on the basis of which
the prosecution was to be sanctioned against the appellant
are mentioned in the sanction nor does this document contain
any ground on which the satisfaction of the Sanctioning
Authority was based and its mind applied. This docunent
nmerely nmentions that the sanction has been given on the
basis of a note of the Comm ssioner, Minicipal Corporation
whi ch appears to have been placed before the Commttee. It
is obvious, therefore, that this note, if any, nust have
cone into existence either on 31-3-1969 or at any date prior
to this. The prosecution could have proved the facts
constituting the offence which were pl aced before the
Sanctioning Authority by producing the note at
1010
the trial. But no such thing has been done. Wat the
prosecution did was nerely to exam ne two witnesses P.W. 2
and 7. P.W 2 has produced the order inplenmenting the
Resol ution of the Sanction ing Authority which is Exhibit P-
10 and is dated 21st April, 1969, that is to say after the
sanction was given. This docunment no doubt contains the
facts constituting the offence but that does not solve the
| egal issues that arise in this case. It is incunbent on the
prosecution to prove that a valid sanction has been granted
by the Sanctioning Authority after it was satisfied that a
case for sanction has been nmade out constituting the
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of fence. This should be done in two ways; either (1) by
produci ng the original sanction which itself contains the
facts constituting the offence and the gr ounds of
satisfaction and (2) by adducing evidence aliunde to show
that the facts placed before the Sanctioning Authority and
the satisfaction arrived at by it. It is well settled that
any case instituted without a proper sanction nust fai
because this being a manifest difficulty in the prosecution
the entire proceedings are rendered void ab initio. In the
i nstant case no evidence has been led either primary or
secondary to prove as to what were the contents of the note
mentioned in Exhibit P-16 which was placed before the
Sanctioning Authority. The evidence of PW 2 or PW 7 is
whol Iy irrel evant because they were not in a position to say
as to what were the contents of the note which formed the
subject matter of the sanction by the Standing Conmittee of
the Corporation. The note referred to above was the only
primary evidence for this purpose. M. Rao vehenently argued
that although the Resolution, Exh. P-16 does not nention the
facts, the Court should presune the facts on the basis of
the evidence given by P.W 2 -and the order inplenenting
sanction which nmentions these facts. This argunent is wholly
unt enabl e because what the  Court has to see is whether or
not the Sanctioning Authority at the tinme of giving sanction
was aware of the facts constituting the offence and applied
its mind for the sanme and any subsequent fact which nay cone
into existence after the resolution granting sanction has
been passed, is wholly irrelevant. The grant of sanction is
not an idle formality or an acrinonious exercise but a
solemm and sacrosanct  act which affords protection to
government servants against frivol ous prosecutions and nust
therefore be strictly conplied wth before any prosecution
can be | aunched agai nst the public servant concerned.

It was next contended by M.  Raothat in view of the
presunption which is to be drawn under section 4 of the
Prevention of Corruption Act, even if, no facts are
mentioned in the Resol ution of
1011
the Sanctioning Authority it nust be presuned that the
Sanctioning Authority was satisfied that the prosecution
agai nst the appellant should be |l aunched on the basis of the
presunpi on that the accused had received a bribe. Wth due
respects to the learned counsel, this argunent seens to be
wholly mis-conceived. In the first place, there is  no
guestion of the presunption bei ng avail able to the
Sanctioning Authority because at that stage the occasion for
drawi ng a presunption never arises since there is no case in
the Court. Secondly, the presunption does' not arise
automatically but only on proof of <certain circunstances,
that is to say, where it is proved by evidence in the Court
that the noney said to have been paid to the accused was
actually recovered fromhis possession. It is only then that
the Court may presune the ampunt received would be deened to
be an illegal gratification. So far as the question  of
sanction is concerned this arises before the proceedings
cone to the Court and the question of drawing the
presunption, therefore, does not arise at this stage.
Lastly, it was subnmitted by M. Rao that he should be given
a chance to produce the materials before the Court to
satisfy that the Sanctioning Authority had duly applied its
mnd to the facts constituting the offence. W are, however,
unable to accede to this prayer which has been nmade at a
very late stage. The prosecution had been afforded a ful
and conplete opportunity at the trial stage to produce
what ever material it liked and it had chosen to exam ne two
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wi t nesses but for reasons best known to it did not produce
the note which forned the subject matter of the Resol ution
of the Sanctioning Authority-Exh. P-16. It is well settled
that in a crimnal case this Court or for that natter any
court should not ordinarily direct fresh evidence to fill up
a lacuna delibrately left by the prosecution. The liberty of
the subject was put in jeopardy and it cannot be allowed to
put in jeopardy again at the instance of the prosecution
which failed to avail of the opportunity afforded to it.

For these reasons, therefore, we are satisfied that the
present prosecution was |aunched w thout any valid sanction
and, therefore, the cognizance taken by the Special Judge
was conpletely wi t hout  jurisdiction. The appeal is
accordingly allowed. The judgnent of the Hi gh Court is set
aside and convictions and sentences passed on the appell ant

are quashed. The appellant w Il now be discharged fromhis
bai | bonds.
P.B.R Appeal al | owed.
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