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ACT:

Punj ab Agricultural Produce Markets Act Excess See
collected from dealers by Market Committee u/s 23 declared
invalid by Court-Sec. 23A enacted enabling market conmttees
to retain excess collection -in case of ~dealers who had
passed on the burden of such fee to the next purchaser of
such agricul tural produce-Section-Wether within | egislative
conpet ence-Wiet her State Legislature competent to validate
| evy declared by Court as bad in|aw.

HEADNOTE

After the decision of the Supreme Court in Kewal
Krishan Puri v. State of Punjab AR 1980 SC 1008 hol ding
that the increase of the market fee from Rs. 2 to Rs. 3
perhundred | eviable on the agricultural produce brought or
sold by a licensee in the notified narket area under section
23 of the Punjab Agricultural Produce Markets Act was not
justified, sone dealers wanted refund of the nmarket fee in
excess of Rs. 2/-per hundred already collected by various
market commttees. But, the Supreme Court held in Shiv
Shankar Dal MIlls v. State of Haryana AIR 1980 SC 1037 t hat
deal ers who had not passed on the liabilities to others and
ot hers who had contributed to or paid the excess one percent
were entitled to make claimfor such sums as were due to
themfrom the Concerned market comrmittees and directed the
mar ket comm ttees to pay the sane The Court further directed
that the unclainmed anmounts, if any, shall be permtted to be
used by the respective market conmittee for the purposes
falling within the statute as interpreted by this Court in
C.A 1083 of 1977. Thereafter nore or less in tune wth
these directions given by the Court, the Punjab Agricultura
Produce Markets Act was anmended by the introduction of
section 23-A It provided, inter alia, that not with standing
anything contained in any judgment decree or order of any
court, it shall be lawful for a conmittee to retain the fee
I evied and collected by it froma licensee in excess of that
| evi abl e under section 23 if the burden of such fee passed
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on by the licensee to the next purchaser of the agricultura
produce in respect whereof such fee was |evied and coll ected
The appellants chal l enged before the H gh Court the
constitutional validity of section 23-A and the sane was
uphel d.

The appell ant contended (1) that Section 23-A was a
blatant attenpt to validate a |evy which had been decl ared
invalid by the Supreme Court and this was not pernissible
(2) that while the |legislature was conpetent to enact a | aw
for the levy of fee and matters incidental and ancillary
thereto, it was inconpetent to legislate providing for the
retention by any authority of fee illegally |evied.

73

Di sm ssing the appeal s by the appellants ,
N

HELD: (1) The general schene of the Punjab Agriculture
Produce Markets Act and the Act, as amended and in force in
Haryana, are broadly on the sanme |ines as the Madras and the
Andhra Pradesh” Acts and sinmilar enactnments in other States.
Sections 13, 26 and 28 of the Act covers a vast range of
topics and are so wide as'take in a nultitude of direct and
i ndirect ways of achieving the principal object of the Act,
nanely, the better regul ation of the purchase, sale, storage
and processing of agricultural produce and the establishnent
of markets for agricultural produce. Sone of the purposes
for which the funds nay be expended may on a first
i mpressi on appear to be nunicipal or governmental functions,
but a closer scrutiny wll reveal  that they are clearly
associated with providing better facilities for marketing of
agricul tural produce. [81H 86C- D

(2) The primary purpose of s. 23-Ais to prevent the
refund of licence fee by the narket commttee to deal ers,
who have already passed on the burden of® such fee to the
next purchaser of the agricultural produce and who want to
unjustly enrich thensel ves by obtaining the refund fromthe
mar ket conmittee. S. 23-A in~  truth recogni ses the
consuner. public who have borne the ultinmate burden as the
persons who have really paid the anbunt and so entitled to
refund of any excess fee collected and there- fore direct
the market committee representing their interests to retain
the ampunt. It has to be in this form because it would, in
practice, be a difficult and futile exercise to attenpt to
trace the individual purchasers and consuners who ul tinmately
bore the burden. It is really a lawreturning to the public
what it has taken fromthe public, by enabling the Commttee
to utilise the amunt for the performance of services
required of it under the Act. Instead of allow ng m ddl enen
to profiteer by illgotton gains, the | egi sl ature has
devised a procedure to undo the wong that has been done by
the excessive levy by allowing the Conmittees to retain the
amount to be utilised hereafter for the benefit of the very
persons for whose benefit the marketing |egislation was
enacted. [97D G

(3) There is no substance in the argunment that sec. 23-
Ais an attenpt at validating an illegal |evy. Section 23-A
does not permt any recovery of fee at the rate of Rs 3 per
hundred in respect of any sales of agricultural produce
before or after the coming into force of that provision
There is no attenpt at retrospective validation of excess
collection nor any attenpt at providing for future
collection at the rate of Rs. 3 per hundred. Al that
section 23-A does is to prevent unjust enrichment by those
deal ers who have already passed on the burden of the fee to
the next purchaser and so reinbursed thenselves by also
claimng a refund from the market conmmittees. It gives to
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the public through the narket commttee what it has taken
fromthe Public and is due to it. There is no justification
for characterising a provision |I|ike section. 23.A as one
ained at validating an illegal levy. It is consistent with
the spirit of Kewal Krishan case and the Letter of Shiv
Shankar Dal MIIls case. [98B D

Wal ati Ram Mahabir Prasad v. State of Punjab, AR 1983
P& 120 & R S. Joshi v. Ajit MIls AR 1977 SC 2279
approved.

74

Shiv Shankar Dal MIls v. State of Haryana AIR 1980 SC
1037 fol | owed.

orient Paper MIlls Limted v. State of Oissa [1962]
SCR 549, R S. Joshi v. Ajit MIlls AIR 1977 SC 2279 relied
upon.

Kewal Krishan Puri v. State of Punjab AIR 1980 SC 1008,
Srinivasa General ~Traders State of Andhra Pradesh AR 1983
S. C 1246 Kutti Keya v. State of Madras AIR 1954 Mad 621
Arunachal a Nadar, State of ~Madras, AIR 1959 SC 300
| mredi set'tiRamkri shnaiah Sons v. State of Andhra Pradesh,
AR 1976 AP 193 Sreenivasa CGeneral Taaders v. State A P
Al R 1983 SC 1246, Shirur Matt [1954] SCR 1005; Hi ngir-Rampur
Coal Co. Ltd. v. State of Oissa, [1962] 2 SCR 537,
Corporation of Calcuttav. Liberties Cnema [1965] 2 SCR
477, H H. Sudhundra Thirtha Swam ar v. Conm ssioner, [1963]
Supp. 2 SCR 302, H H Shri Swamiji v. Conm sssioner, Hindu
Rel i gi ous and Charitable Fndownents Departnment [1980] | SCR
368, Muni ci pal Corporation Delhi v. Mhd. Yasin [1983] 3 SCC
229, Craving Dock Co. Ltd. v. ~Horton, [1951] A C 737 at

761, Hone office v. Dorset Yacht Co., [1970] 2 Al E. R
294, Herington v British Railways Board [1972] 2 W L R
537, & State OF Bonbay v. United Motor. (India) Ltd., [1953]

SCR 1069 referred to.

A. V Nachane and O's. v. Union of India, [1982] 1 SCC
2’6 and Abdul Quadar & Co. v. Sales tax officer, AIR 1964 SC
922; hel d inapplicable.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Gvil Appeal Nos. 4500
and 4501 of 1984.

Appeal s by Special leave fromthe Judgnent and order
dated the 18th January and 18 January, 1984 of the Punjab
and Haryana High Court in Cvil Wit Nos.~33000of 1981 aud
4757 of 1982.

H K Puri, MP. Jha and Sanjeev \Walia for the
Appel | ant s.

S. K Bagga for the Respondent.

L. N. Sinha, A K Panda and Ashwani Kumar for the Respon
dent

The Judgnent of the Court was delivered by

CI NNABAR REDDY J. The appellants, who are traders
engaged in the purchase and sale of agricultural produce,
appear to be a determined lot. For over a decade, they or
those simlarly placed have been litigating and inpeding the
levy and collection of Market fee by the Market Conmittees
constituted under the Punjab Agricultural Produce Markets
Act. Sometines they have been successful, sonetinmes they
have not. One of the occasions when they appeared to be
successful was when this Court in Kewal Krishan Puri .
State
75
O Punjab(l) declared that the enhancenent of the fee from
2%to 3 % was illegal. The court while striking down the
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enhancenent of the fee laid down no new principles but made
certain general observations which, we regret to say, have
been so msunderstood and misinterpreted as to lead to sone
confusion and public mschief. The msunderstanding and
confusion have also naturally led to nore |litigation
Fortunately, in Srinivsa General Trader. v. Slate of Andhra
Pr adesh(2) this Court has renoved nmuch of the
m sunder st andi ng, cleared nmany of the cobwebs and retrieved
the situation.

Before we proceed to consider the question at issue in
present case, it will be fair to recall the object and
purpose of the Punjab Agricultural Produce Markets Act and
simlar enactnents in force in other States Far back in
1953, Rajanmannar, CJ and T.L. Venkataranma Aiyar, J, in Kutti
Keya v. The State of Madras(3) considered the provisions of
the Madras Commercial Crops Markets Act 1933, one of the
fore-runner of the Punjab Agricultural Produce Markets Act
and other  simlar enactnments elsewhere. The general nature
of the'legislation was explai ned by Venkatarama Aiyar, J, as
fol | ows:

"...the Subject-matter of the inpugned Act is
marketing and |egislation on narketing is now a well -
recogni sed feature of all comercial countries The need
for such a |l egislation arises whenever societies pass-d
on from the stage of self-supporting economc unit,
producing only articles for its own consunption to that
of a comercial comunity producing articles for sale
in outside areas for profit. Wiile in the former stage,
transactions would be generally settled directly
between the seller and the purchaser, the price being
paid and delivery of the commpdity taken at the tinme of
the deal, the conditions would be different when
conmercial crops are begun to be raised. The ultinmate
purchasers of these commodities would generally be
persons outside the area of production, a nerchant
residing in another State and even in a  foreign
country.

"To bring about a deal between the |ocal producers
and the outside purchasers, there energed a class of
(1) AIR 1980 SC 1008.
(2) AIR 1983 S.C, 1246.
(3) AIR 1954 Mad. 621.
76
m ddl emen. Even in well-organised and econonically
advanced countries |ike England, it was found that the
agrlculturist producer had not facilities for disposing
of the goods to his best advantage (vide the statenent
of Dr. Addison, Mnister for Agriculture, quoted at
page 80 of the Indian Central Banking Enquiry Committee

Report, Vol. r, Part I1). It is these conditions that

have led up to the enactnment of marketing laws in al

countries having a large volune of trade in conmmercia
crops The object of this legislation is to protect the
producers of commercial crops from being exploited by

m ddl emren and profiteers and to enable themto secure a

fair need for their produce.

The need for such legislation is even greater in

India as the producers are as a class illiterate and

econom cal | y dependent and unstable. This question had

engaged the attention of several comm ttees which had
been constituted to report on various econom c natters.

Indian Cotton was a commpbdity greatly in demand in

Engl and and other countries and in the Centra

Provinces and Berar open markets for cotton were

established through legislation. In 1919, the Indian
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The

Cotton Commttee observed in their report that the
marketing system afforded great protection to the
producers and that special legislation should be
undertaken to establish such narkets in every cotton
grow ng area

The Royal Commission on Agriculture in India
recorded a considerable body of evidence on the state
trade in food crops and it showed the need for
| egislative action for safeguarding the interests of
the producers (vide report dated 1928). 1In 1931 the
I ndian Central Banking Enquiry Committee considered in
Chapter VII of its report the conditions with reference
to marketing. It is therein pointed out that the
vill age producer was seldom able to get a proper price
because he was chronically indebted to the m ddl enen
who advanced |oans on the security of the crops to be
grown and were thus in a position to dictate their own
terms and that the bargains were seldomfair to the
seller.

"It was also observed that for want of
facilities for ware-housing the produce, the grower was
not in a positionto wait and sell the commpdities for
proper price (vide

pages 78 and 79). In 1933 the Act now under
consi derati on A was passed with the object of providing
for "the better regulation of buying -and selling of
conmercial crops". It nust be mentioned that at that
time the only products which had become conmercia
crops having an international market were cotton,
groundnuts and tobacco; and the definition of
conmercial crops as enacted originally corn-. prised
only these three crops."

"Various suggestions were made for inproving the
mar ket conditions (vide pp 92 and 63). In the report of
the Pl anni ng Com ssion published in 1952, Chapter XViI|
Vol |, deals with agricultural marketing  and  after
referring to the working of the regulated markets in
Bonbay, Madras, Hyderabad and Madhya Pradesh, it throws
out several suggestions for future —inprovenents. It
nust be added that there has been legislation on |ines
simlar to those of the Madras Act in several of the
States in India.

“I't will be clear fromthe above survey of the
market ing legislation that its object . isto enable
producers to get a fair price for their commodities and
that it has been generally adopted in all commercia
States Such | aws have been held in Arerica to be within
the Police Power of the State as tending to pronpote
general welfare (Vide-'Parker v. Brown [(1942) 87 Law
ED 315 (D).] Under the Indian Constitution, they mnust
be upheld wunder Art. 19 (6) as reasonable and enacted
in the interests of the general public."

The decision of the Madras Hi gh Court in Kutti Keva v.
State was affirmed by a Constitution Bench of The

Supreme Court in Arunachala Nadar v. State of Madras.(I)
Subba Rao, J. referring to the background of the Act,
observed

"There is a historical background for this Act.
Market ing legislation is now a well-settled feature of
all conmerci al countries. The obj ect of such
legislation is to protect the producers of conmercia
crops from being exploited by the nmiddl emen and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 21

78

79

profiteers and to enable themto secure a fair return
for their produce. In Madras State, as in other
(1) AIR 1959 SC 300

parts of the country, vari ous Conmi ssi ons and
Conmittees have been appointed to investigate the
problem to suggest ways and nmeans of providing a fair
deal to the growers of crops particularly conmmercia
crops, and find a narket for selling their produce at
proper rates. Several Commit tees, in their reports,
considered this guestion and suggest ed t hat a
satisfactory systemof agricultural marketing should be
i ntroduced to achieve the object of helping the
agriculturists to secure a proper return for the
produce grown by them"

The | earned” Judge then referred to the report of
the Royal Conmission on  Agriculture in India, the
report of the Expert Commttee appointed by the
Government of Madras, and proceeded to observe

"Wth a viewto provide satisfactory conditions
for the growers of comercial  crops to sell their
produce on equal terns ~and at reasonable prices, the
Act was passed on 25th July, 1933. The preanble
i ntroduces the Act with the recital that it is
expedient to /'provide for the better regulation of the
buyi ng and selling of conmer ci al - crops in the
Presi dency of Madras and for that purpose to establish
market and nake rules for their proper admnistration
The Act, therefore, was the result of a long
exploratory investigation by exports “in the field,
conceived and enacted to regulate the buying and
selling of commercial crops by providing suitable and
regul ated nmarket by elimnating mddl-enen and bringing
face to face the produces and the buyer so that they
may meet on equal terns, thereby eradicating or at any
rate reducing the scope for exploitation in dealings.
Such a statute cannot be said to create unreasonable
restrictions on the citizens and right to do business
unless it is clearly established that the provisions
are too drastic, unnecessarily harsh and over-reach the
scope of the object to achieve which it is enacted."

" ..Shortly stated, the Act, Rules and the Bye-
laws framed thereunder have a long-term target of
providing a net work of markets where in facilities for
correct weighment are ensured, storage accomodati on
i s provided, and equa

powers of bargaining;, ensured, so that the growers nay
t, bring their comrercial crops to the market and sel

themat reasonable prices 1 11 such narkets are.
establ i shed, the said provisions, by inposing |icensing
restrictions, enable The buyers and sellers to neet in
licensed premnm ses, ensure correct weighment, nake
available to them reliable narket information and
provide for thema sinple machinery for settlenent of
di sputes. After the markets are built or opened by the
marketing committees, wthin a reasonable radius from
the market, as prescribed by the Rules, no licence is
i ssued; thereafter all growers wll have to resort to
the market for vending their goods. The result of The
i mpl ementation of the Act would be to elimnate, as far
as possible, the nmddlenren and to give reasonable
facilities for the growers of comercial crops to
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secure best prices for their coonmodities "

In I medisetti Ramkrishnaiah Sons v. State of
Andhra Pradesh(1l), the nature of the duties of a Market
Conmittee was expl ai ned:

"Anot her unfounded assunption of the |earned
counsel was that the activities of the Market Conmittee
and the facilities provided by it were confined by the
Act to the market area only. The establishnment,
mai nt enance and i nmprovenent of the market is one of the
purposes for which the Mrket Conmittee Fund ni ght be
expended under Sec. | S of the Act. The other Services
such as the pro vision and maintenance of standard
wei ghts and neasures, the collection and di ssem nation

of information regarding all matters relating to crop
statistics and marketing in respect of noti ced
agricultural produce, livestock and pro ducts of

livestock schenes for +the extension or cultura
i mprovenent-of notified agricultural produce including
the grant of financial aid to schene for such extension
on . i'nmprovenent w thin such area undertaken by other
bodies or individuals, propaganda for the inprovenent
of agriculture, livestock and products of |ivestock and
thrift, the pronotion of grading services, measures for
the preservation of the foodgrains, etc. are not
servi ces which are

(1) AIR 1976 AP 193.

confined to the market area only. They area services
which are required to be performed by  the Market
Committe and which may be rendered throughout the
notified market area without being confined to the
market. Further, the facilities provided in the nmarket
are available for the use of every grower of
agricultural produce and owner of live stock within the
notified market area. It is too nmuch to expect the
Market Committee to provide the sane facilities as are
available in the market area in every nook and corner
of the notified market area. It is up to the growers of
agricultural produce and owners of livestock to avai
thensel ves of the facilities afforded in the narket.
None can conplain against the levy of |icence fees on
the ground that some nmmy not avail thensel ves of the
facilities available in the market."

| mredi setti  Ramakri shnayya Sons v. State of

Andhra Pradesh (supra) was approved by this Court in
Sreeni vasa Ceneral Traders v. State of A P.,(1) where it was
observed:

"It is obviously in the interests of the
producers of agricultural produce that they can get the
best conpetitive prices in an open nmarket and that they
have not to pay the nmiddlenen. Sale or purchase of
agricultural produce in h such a market under the
supervision and control of the market committee is
likely to be in ready cash and there fore advant ageous
to the producers and the use of standard wei ghts nust
elimnate the possibility of his being victinzed by
nmal practices. Supervision of the operations in the
notified market area can be nore conveniently done if
business is <carried on in a specified area or areas
i ntended for that purpose. The Act is an integrated one
and it regulates the buying and selling of notified
agricultural produce, livestock and products of
livestock from a centralized pl ace. "
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"The contention that there is no liability cast on
the petitioners to pay market fee on transactions of
sale and purchase of notified agricultural produce,
livestock and
(1) ATR 1983 S.C. 1246.

81

product of livestock proceeds on a wongful assunption
that they can still carry on such trade from their
premses in the notified market area, but outside the
market in that area. In view of the express prohibition
contained in subsection (6) of Sec. 7, the petitioners
cannot carry on such trade by not resorting to the
mar ket proper."

"There is a fallacy underlying the argunent that
since the services are rendered by narket committees
Wthin the market proper, ‘there is no liability to pay
a market ~ fee on purchase or sale taking place in the
notified market area but outside the market. The
contention does not take note of the fact that
establ i shnent of a regul ated market for the purchase or
sale of notified agricultural produce, livestock or
products of Ilive stock is itself a service rendered to
persons engaged in the business of purchase or sale of
such commodities. The duty of a narket commttee
constituted under sub-section (1) of sec. 4 of the Act
does not end with establishing such nunmber of markets
inthe notified market area under the first part of
sub-section (3) but also extends to the providing of
such facilities in the mrket as the Government may
fromtinme to tine by general or special order specify
under the second part of sub-section (3). In exercise
of their powers under sec. 33 of the Act, the State
Gover nnment have franed the Andhra Pradesh (Agricultura
Produce and Livestock) Markets Rules, 1969. Chapter V
relates to ’'Regulation of trading’. It would appear
that Rules 48 to 53 are the machinery provisions for
controlling the trade in notified agricultural produce,
livestock and products of livestock in a notified area
while Rules 54 to 73 inpose restrictions on the
carrying on of all such trade in sucharea. It is clear
fromthe provisions of sec. 15 of the Act that the
services to be rendered by the market conmittee -and
facilities to be provided are not confined to the
mar ket proper but extend throughout the notified area.”
The general schene of the Punjab Agricultural Produce.

Markets Act and the Act, as amended and in force in Haryana,
82
are broadly on the same lines as the Madras and the
Andhra Pradesh Acts and similar enactnments “in  other
States. Though we do not consider it necessary to refer
to all the provisions of the Punjab and Haryana Acts,
we think it may be appropriate to
nmention here those provisions of the Act which enunerate
sonme of the duties and powers of the WMarket Committees
constituted under the Acts and the purposes for which the
Mar keting Devel opment Fund and the Market Conmittee Fund may
be expended. We may nention that while there is to be a
State Agricultural Marketing Board for the entire State for
perform ng the functions and duties assigned to the Board by
the Act, the State Governnment nay declare specified,
notified areas as market areas for each of which there shal
be a market commttee. The Board is vested with powers of
superintendence and control over the conmttees. Section 13
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prescribes the duties and powers of market committees and is
in the follow ng termns:

83

"13-Duties and powers of Comittee-(1) It shal
be the duty of a Committee-

(a) to enforce the provisions of this Act and the
rules and bye-laws made thereunder in the notified
mar ket area and, when so required by the Board , to
establish a market therein providing such facilities
for persons visiting it in connection wth the
purchase, sale, storage, weighnent and processing of
agricultural produce concerned as the Board may from
time to time direct;

(b) to control and regul ate the adm ssion to the
market, to determ ne the conditions for the use of the
market and to prosecute or confiscate the agricultural
produce belonging to person trading without a wvalid
l'icence;

(c) to bring, prosecute or defend or aid in
bringi ng, prosecuting or defending any suit, action
proceedi ng, applicationor arbitration, on behalf of
the Conmittee or otherw se when directed by the Boards.

(2) Every person-licensed under sec. 10 or sec.
13 and every person _exenpted under sec. 6 fromtaking
out licence, shall on demand by the Committee or any
per son

aut hori sed by it in this behalf furni sh such
informati on and returns, as nmy be necessary for proper
enforcenent A of Act or the rules and bye-|laws nade
t her eunder.
(3) Subject to such rules as the State Governnent
nay nake in this behalf, it shall be the duty of a
Conmittee to issue licences to brokers, weighnen,
neasurers, surveyors, godown keepers and ot her
functionaries for carrying on their occupation in the
notified market area in_ respect of . agricultura
produce and to renew, suspend or cancel such |licences.
(4) No broker, weighman, rmeasurer, surveyor,

godown keeper or other functionary shall, ‘unless duly
authorised by Ilicence, carry on-his occupation in a
notified market area in respect of agricultural
pr oduce:

Provided that nothing in sub-sections (3) and (4)
shall apply to a person carrying on the business of
war ehouse- man who is licensed under the Punjab
War ehouses Act, |957 (Punjab Act No.2 of 1958)".

Section 25 provides for the creation of a Marketing
Devel opnment Fund out of which the Board has to defray its
expendi ture. Sections 27 provides for the creation of Market
Conmittee Fund out of which the Committee has to defray its
expendi ture. The purpose for which the Mrketing Devel opment
Fund nay be expended are specified in sec. 26 as fol |l ows:

"26- The Marketing Devel opment Fund shall be

utilised out of foll ow ng purposes: -
(i) Better marketing of agricultural produce;

(ii) Marketing of Agricultural produce on co-
operative |ines;

(iii) collection and dissem nation of narket rates
and news;

(iv) grading and standardisation of agricultura
produce:

(v) general inprovenents in the markets or their
respective notified;

(vi) maintenance of the office of the Board and
construction and repair or its office buildings, rest-
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house and staff quarters;

(vii) giving aid to financially weak Conmittees in
the shape of l[oans and grants,

(viii) payment of salary, |eave allowance, gratuity,
corn passionate all owance, conpensation for injuries or
death resulting fromaccidents while on duty, nedica
aid, pension or provident fund to the persons enpl oyed
by the Board and |eave and pension contribution to
Covernment servants on deputation

(ix) travelling and other allowances to the enpl oyees
of the Board, its nenbers and nmenbers of Advisory
Comm tt ees;

(x) propaganda, denmpnstration and publicity in favour
of agricultural inprovenents;

(xi) production and betterment of agricultural produce;

(xii) nmeeting any |egal expenses incurred by the
Boar d;

(xiii) i mparting education in mar ket i ng or
agri'culture;

(xiv) construction of godowns;

(xv) loans and advances to the enpl oyees;

(xvi) expenses incurred in auditing the accounts of
t he Board;

(xvii) with the previous section of the State

CGovernment, any / other purpose which is calculated to
promote the general interests of the Board and the
Conmittees (or the national or public interests);
Provided that if the Board decides to give aid of
nore than five thousand rupees to a financially weak
Comm ttee under clause (vii), the prior approval of the
State Governnent to such paynent shall be obtained

The purposes for which the Market Committees Fund ' nmay be
expended are specified in sec. 28 as follows: -

"28-Purposes for which the  Mrket Comm ttee Funds may
be expended. Subject to the provisions of section 27
the Market Commttee Funds (shall be expended for the
fol |l owi ng purposes: -

(1) AIR 1983 SC 1246

85

(i) acquisition of sites for the market; A

(ii) maintenance and inprovenent of the market;

(iii) construction and repair of buildings which
are necessary for the purposes of the market and for
the health, conveni ence and safety of the persons using
it;

(iv) provision and nmaintenance of the standard wei ghts
and neasures:

(v) pay, leave, allowances, gratuities, conpassionate
al | owances and contributions towards | eave al | owances,
conpensation for injuries and death resulting from
accidents while on duty, nedical aid, pension or
provi dent fund of the persons enpl oyed by the
Conmi ttee;

(vi) paynent of interest on |oans that nmay be raised
for purposes of the market and the provisions of a
sinking fund in respect of such |oans;

(vii) col l ection and dissenination of information
regarding all matters relating to crop statistics and
marketing in respect of the agricultural produce
concer ned;

(viii) providing conforts and facilities, such as
the shelter, shade, parking acconmodati on and water for
the per sons, draught cattle vehicles and pack aninals
link roads | coming or being brought to the market or
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on construction and repair of approach roads, culverts,
bri dges and ot her such purposes:

(i x) expenses incurred in the maintenance of the
of fices and in auditing the accounts of the Conmittees,
(x) propaganda in favour of agricultural inprovements

and thrift:

(xi) production and betternment of agricultural produce;
(xii) neeting any |egal expenses incurred by the
Commi ttee,

(xiii) i mparting educati on in mar ket i ng or
agricul ture;

(xiv) payments of travelling and other all owances

to the nenbers and enployees of the committee, as
prescri bed;

86
(xv) loans and advances to the enpl oyees;
(xvi) expenses of and incidental to elections, and
(xvii) with the previous sanction of the Board, any

ot her purpose which is calculated to pronbte the

general interest of the Committee or the notified

mar ket area (supra) (or wth the previous sanction of
the State Governnent, any purpose cal culated to pronote
the national or publicinterest)".

It will be seen that sections 26 and 28 cover a vast
range of topics and are so wide as to take in a multitude of
direct and indirect ways of achieving the principal object
of the Act, nanely, the better regulation of the purchase,
sal e, storage and processing of agricultural produce and the
establishment of markets for agricultural produce. Sone of
the purposes for which the funds maybe expended nay on a
first inpression appear to be nunicipal or govenenta
functions, but a closer scrutiny will reveal that they are
clearly associated with providing better facilities for
mar keti ng of agricultural produce. 1n fact, sonme of them nay
be muni ci pal or governnental  functions, but rmay yet be
purpose for which the funds of the marketing board and
marketing comittees nmay be wusefully, lawfully and perhaps
necessarily expended. For exanple, it is of fundanenta
i mportance that there should be a network of ~roadways if
effective aid is to be given to farners to transport and
market their produce. Section 23 of the Act enables the
Comm ttee, subject to such rules as may be nade by the State
Government in that behalf, to I evy on ad vol orem basi's, fee
on the agricultural produce bought or sold by a licensee in
the notified market area at a rate not exceeding the rate
mentioned in sec. 23 fromtine to tine for every one hundred
rupees. The fee which was originally 50 paise per 100 was
raised to Re. | per 100 in 1969, thereafter to Rs. 1.50 in
1973 and to Rs. 2.25in 1974. Later the fee was raised to
Rs. 3 per 100. It was this enhancenent of fee to Rs. 3 per
100 that was challenged by several deal ers from Punjab and
Haryana in Kewal Krishan v. State of Punjab (Supra). A
Constitution Bench of this Court, after referring to the
principles laid down in the | eading cases of Shirur Mlt, (1)
Hi ngi r - Ranmpur  Coal Co. Ltd. v. State of Oissa,(2)
Corporation of Calcutta v. Liberties Cnema etc. thought
that in all the
(1) [1954] SCR 1006
(2) 119621 2 SCR 537
87
circunstances of the case, an increase of the license fee
beyond Rs 2 A per 100 was not justified. The court noticed
that each of the narket Commttees had huge surpluses and
had made |arge donations to educational institutions and
expended funds for other purposes wholly wunconnected with
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the purpose stipulated by the Act. It appeared that the
increase from Rs. Z to Rs. 3 in the year 1978 was nmade
largely to conpensate the market conmittees for having
contributed the huge sum of Rs. One crore to the Medica
Col | ege, Faridkot. Having regard to the huge surpluses and
unant hori sed items of expenditures, the court canme to the
conclusion, on the facts of the case, that the increase of
fee above Rs. 2 per 100 was not justified. In the course of
the discussion, Untwalia, J. who spoke for the Court nade
certain observations which when turn out of context appear
to give rise to sone msunderstandi ng. For exanple, at page
1016 of AIR he said:

. But generally and broadly speaking, it nust be
shown with sone anount of certainty, reasonabl eness or
preponderance of _probability that quite a substantia
portion of the amount of the fee realised is spent for
the special benefit of its payers".

Thi's sentence should not be read in isolation. It mnust
be read in the context of the facts of the case. In fact, in
the very 'sentence, preceding the one quoted, it was said:

"It may be so intinmately connected or interwoven
with the services rendered to others that it nay not be
possible to do a conplete dichotony and analysis as to
what ampbunt of special service was rendered to the
payers of the /fee and what proportion went to others".
That was why Sen J. in Sreenivasa General Traders v.

State of Andhra Pradesh (Supra) took imense pains to

explain the observations of Untwalia J. and place themin

their proper setting. He observed, very rightly indeed, G
"In the wultimte analysis, the Court held in

Kewal Krishan Puri’'s case, supra that so long as the

concept of fee remains distinct and limted in contrast

to tax, such expenditure of the anounts recovered by
the levy of a market fee cannot be countenanced in |aw

A case is an authority H
88

only for what it actually decides and not for what may
logically follow fromit. ‘Every judgment nust be read
as applicable to the particular facts -proved, or
assumed to be proved, since the generality of the
expressions which may be founded there are not intended
to be expositions of the whole |aw but  governed or
qualified by the particular facts of the case in which
such expressions are to be found. It woul d appear that
there are certain observations to be found in the
judgrment in Kewat Krishan Puri’s case, supra. which
were really not necessary for purposes of the decision
and go beyond the occasion and therefore they have no
bi nding authority t hough they nay have nerely
per suasi ve val ue. The observation nade therei n seeking
to quantify the extent of correlation between the
amount of fee collected and the cost of rendition of
service, nanely:

"At | east a good and substantial portion of the
amount collected on account of fees, may be in the
nei ghbor hood of two-thirds or three-fourths nust be
shown with reason able certainty as being spent for
rendering services in the market to the payer of fee"
appears to be an obiter".
obviously Untwalia, J. did not purport to |ay down any

new principles and could not have intended to depart from
the series of earlier case of this Court. For instance, in
H H Sudhundra Thirtha Swaniar v. Comm ssioner(l) the Court
had said,

nor is it a postulate of a fee that it nust
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have direct relation to the actual services rendered by
the authority to individual who obtains the benefit of
the service. If with a view to provide a specific
service, levy is inposed by law and expenses for
mai ntai ning the service are nmet out of the anmounts
coll ected there being a reasonable rel ation between the
levy and the expenses incurred for rendering the
service, the levy would be in the nature of a fee and
not in the nature of a tax.. but a levy will not be
regarded as a tax nerely because of the absence of
uniformty in its incidence, or because of conpul sion
inthe collection thereof, or because sone of the
contributories do not obtain the sane degree of service
as others may".

(1) [1963] Supp 2 SCR 302.

89

In H ngir-Ranmpur Coal Co.~ Ltd. v. State of orissa
(Supra) the A Court had said,

"I'f specific services are rendered to a specific
area or to-a specificclass of persons or trade or
business —in any local area, and as a condition
precedent for the said services or in return for them
cess is levied against the said area or the said class
of persons or trade or business, the cess is
di stingui shable froma tax and is described as a fee"

"It is true that when the Legislature |evies a
fee for rendering specific services to a specified area
or to a specified class of persons or trade or

busi ness, in the last analysis such services my
indirectly form part of services to the public in
general. If the special service rendered is distinctly

and primarily neant for the benefit ~of a specified
class or area the fact that in benefiting the specified
class or area the State as a while may ultimtely and
indirectly be benefited would not detract from the
character of the levy as a’  fee. \Were, however, the
specific service is indistinguishable from public
service, and in essence is directly a part of it,
di fferent considerations may arise. In such a case, it
is necessary to enquire what is the primry object of
the levy and the essential purpose which it is intended
to achieve. Its primary object and the essentia
pur pose nmust be distinguished from its wultinmte  or
incidental results or consequences. That i's the true
test in determ ning the character of the levy,
Again in HH Shri Swamji v. Conmssioner, Hi ndu
Rel i gi ous and Charitable Endownent s Depart ment (1)
Chandracud C.J. said:
"For the purpose of finding whether there is a
correl ationship between the services rendered to the
fee payers and the fees charged to them ' it s
necessary to Know the cost incurred for orgainsing and
renderi ng the servi ces. But matters i nvol vi_ng
consideration of such a correlation ship are not
required to be proved by a mathenatical formula. Wat
has to be seen is whether there is a fair
correspondence between the fee charged and the cost of
(1) [1980] 1 S.C. R 368.
90

services rendered to the fee payers as a class. The further
and better particulars asked for by the appellants under
order 6, Rule S of the G vil Procedure Code, would have
driven the Court, had the particulars been supplied, to a
| aborious and fruitless inquiry into mnute details of the
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Conmi ssioner’s departnmental budget. A vivisection of the
anmounts spent by the Conmi ssioner’s establishnent at
di fferent places and for various purposes and the ad hoc
allocation by the Court of different anounts to different
heads would at best have been speculative. It would have
been no nore possible for the H gh Court if the information
were before us than it would be possible for us iif the
informati on were before us, to find out what part of the
expenses incurred by the Conmm ssioners establishment at
various places and what part of the salary of his staff at
those places should be allocated to the functions di scharged
by the establishment in collection with the services
rendered to the appellants. W do not therefore think that
any substantial prejudice has been caused to the appellants
by reasons of the non-supply of the information sought by
them"

On a consideration of these cases Sen J. concluded as
follows'in Sreenivasa General ' Traders v. State of Andhra
Pradesh (Supra):

"The traditional view that there nmust be actua
quid-pro-quo for a fee has undergone a sea change in
the subsequent decisions. The distinction between a tax
and a fee lies primarily in the fact that a tax is
levied as part of a common burden; while a fee is for
paynment of a specific benefit or privilege although the
speci al advantage is secondary to the prinmary notive of
regul ation in public interest
In determining whether a levy is a fee,the true test
nmust be whether its primary and essential purpose is to
render specific services to a specified area or class;
it my be of no consequence that the State nay
ultimately and indirectly be benefited by it. The power
of any legislature to levy a fee is conditioned by the
fact that it nust be "by and large"

91
a quid pro quo for the services rendered. However,
correlationship between the levy and the /services
rendered A expected is one of general character and not
of mathematical exactitude. Al that is necessary is
that there should be a "reasonable relationship"
between the levy of the fee and the services rendered:"

Referring to the catena of these cases it was observed

by this Court in Minicipal Corporation Delhi v. Mhd: Yasin

(1):

"What do we learn fromthese precedents ? W
learn that there is no generic difference between a tax
and a fee, though broadly a tax is a_ compulsory
exaction as part of a common burden, w thout prom se of
any special advantages to classes of taxpayers whereas
afee is a paynent for services rendered, benefit
provided or privilege conferred. Conpulsion is not the
hal | mark of the distinction between a tax and a fee.
That the noney collected does not go into a separate
fund but goes into the consolidated fund does not also
necessarily make a levy a tax. Though a fee nust have
relation to the services rendered, or the advantages
conferred, such relation need not be direct, a nere
causal relation nay be enough. Further, neither the
i ncidence of the fee nor the service rendered need be
uniform That others besides those paying the fees are
al so benefited does not detract fromthe character of
the fee. In fact the special benefit or advantage to
the payers of the fees may even be secondary as
conpared with primary notive of regulation in the
public interest. Nor is the court to assune the role of
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a cost accountant. It is neither necessary nor
expedient to weigh too, neticulously the cost of his
service reinduced etc. not against the ambunt of fees
collected so as to evenly balance the two. A broad
correlationship is all that is necessary. Quid pro quo
the strict sense is not the one and only true index of
a fee; nor is it necessarily absent in tax."
Earlier on a question of interpretation it was pointed
out:
" A word on interpretation. Vicissitudes of tine
and necessitudes of history contribute to changes of
phi | osophi cal attitudes, concepts, ideas and ideals
and, with them the neanings of words and phrases and
the | anguage itsel f. The phil osophy and the | anguage of
the |l aw are no excep-

(1) [1983] 3 S.C. C 229. H
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tions. Wrds and phrases take col our and character from

the context and the tines and speak differently in

diffeerent contexts andtines. And, it is worthwhile

renmenbering that words and phrases have not only a

nmeani ng but also a content, a living content which

breathes, and so, expands and contracts. This is
particularly so where the words and phrases properly
belong to other disciplines. ’'Tax' and 'fee’ are such
words. 'they properly belong to the world of Public

Fi nance but since the Constitution and the laws are

al so concerned with Public Finance, these words have

often been adjudicated upon in an effort to discover
content."

In Sreenivasa GCeneral Traders v. ~State of Andhra
Pradesh (supra), Sen, J. had al so pointed outthat there was
no generic difference between a tax and-a fee, that both
wer e compul sory exactions of noney by public authorities and
that a levy in the nature of a fee did not cease to be of
that character nerely because there was an elenment of
conpul sion or coerciveness present in it nor was it a
postulate of a fee that it nust have direct relation to the
actual service rendered by the authority to each-indivi dual
who obtains the benefit of the service. He also drew
attention to the increasing realization that the el enent of
quid pro quo in the strict sense was not always sine quo non
for fee. Nor was the elenent of quid pro quo necessarily
absent in every tax. He further pointed out that  an
i nsi stence upon a good and substantial portion of an anount
col lected on account of fee, say in the neighbourhood of
two-thirds or three-forths, being shown wth reasonable
certainty as having been spent for rendering services in the
mar ket to the payer of fee, could not be a rule of universa
application, and that it was a rule which had necessarily to
be confined to the special facts of Kewal Krishan Puri’s
case. Oherwise, it would affect the validity of marketing
| egi sl ati ons undertaken throughout the country during the
past half a century. W agree with the view of Sen, J. that
the observations extracted by himfrom Kewl Krishan Puri’s
case were not really necessary for that case and we also
agree with the clarification of the observati on made by Sen
J.

There is one other significant sentence in Sreenivasa
CGeneral Traders v. State of A P. (Supra) with which we nust
93
express our agreenment. It was said, . with utnost respect,
these observations of the |earned judge are not to be read
as Euclid's A theorens, nor as provisions of the statute.
These observations nust be read in the context in which they
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appear." W consider it proper to say, as we have al ready
said in other cases, that judgnents of courts are not to be
construed as statutes. To interpret words, phrases and
provisions of a statute, it nmay beconme necessary for judges
to embark into |l engthy discussions but the discussion is
meant to explain and not to define. Judges interpret
statutes, they do not interpret judgments. They interpret
words of statutes; their words are not to be interpreted as
statutes. In London Graving Dock Co. Ltd. v. Horton (1) Lord
Mac Door mat observed

"The matter cannot, of course, resettled nerely

by treating the ip sesanme verba of Wlles, J., as
though they were part of an Act of Parlianment and
applying the rul es - of interpretation appropriate

thereto. This is not to detract fromthe great weight

to be given to the | anguage actually used by that nost

di sti ngui shedj udge:" D

In"Home office v. Dorset Yacht Co.(2) Lord Reid said,
"Lord Atkin's speech.. is not'to be treated as if it was a
statutory definition. It will require qualification in new
ci rcunst ances.”™ Megarry, J. in 1971(1) WL.R 1062 observed
"one must not, of course, construe even a reserved judgnent
of even Russell L. J. as if it were an Act of Parlianent.
And, in Herington v. British Railways Board."(2) Lord Morris
sai d:

"There is always peril in treating the words of a

speech or judgnment as though they are words in a

| egislative P enactnent, and it is to be renmenbered

that judicial utterances are nade in the setting of the
facts of a particular case.

There are a few other observations in Rewal Krishan
Puri’s case to which apply with the sane force all that we
have said above. It is needless to repeat the of ' quoted
truismof Lord Hal sbury that
(1) [1951] A.C. 737 at 761
(2) [1970] 2 All. ER 294
(3) [19721 2 WL.R 537 H
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a case is only an authority for what it actually deci des and
not for what may seemto followlogically fromit.” W have
said so nuch about Kewal Krishan Puri’s case because the
| earned counsel placed inmplicit reliance upon it though as
we shall presently show, we do not see how a nere
declaration that the levy and collection of fee in excess of
Rs.2 per hundred automatically vest in the dealer the right
to get at the excess ampunt when in fact he did not bear the
burden of it and when the noral and equitable owner of it
was the consuner-public to whomthe burden had been passed
on.

Soon after judgnent was pronounced in Kewal Krishan's
case, the question arose as to what was to be done with the
fee in excess of Rs.2 per 100 collected by various market
conmittees. Were the Market Committees to be permitted to
retain the excess anbunts ? Wre the excess anounts to be
refunded to the traders fromwhom the anmounts had been
coll ected notwithstanding the fact that the traders
thensel ves had already passed on the burden to the next
purchasers and consuners ? In other words, were the traders
to be allowed to get a refund fromthe market conmittees and
unjustly enrich thenselves ? Wre they to be allowed to
profiteer by ill-gotten gains ? or were the next purchasers
or consumers to be traced and the amounts refunded to them
which of course, would well-nigh be an inpossible task in
practice? If it was not possible to trace the individua
consunmers who had borne the burden, was it not right that
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the public authority who Ilevied and collected it should be
allowed to hold and retain the amount as if it were in trust
for their benefit to be used for the purposes for which the
statute . desired the levy of the fee ? Sone dealers,
however, wanted the nobnies to be refuned to them and noved
this Court. Instead, in the circunstances, the court in Shiv
Shankar Dal MIl1ls v. State of Haryana.’’(I) gave the
fol |l owi ng directions:

"l. Subject to the directions given bel ow, al
the suns collected by the various market committees who
are respondents in these various wit petitions or
appeal s shall be liable to be paid into the Hi gh Court
of Punjab and Haryana within one week of intinmation by
the Registrar of the anpbunt so liable to be paid into
the court.

"I'l. A statenent of the anounts collected in
excess
(1) AIR 1980 SC 1037
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(1% shall be put into this Court by the dealers with copies
Ato the various nmarket comm ttees aforesaid and furnished
tothe wit petitioners and appellant with 10 days from
today, and if there is any difference between the parties it
shal | be brought to the notice of this Court in the shape of
m scel | aneous petitions. On final orders, if any passed
thereon by this Court, those anobunts, ~ so  as determ ned,
shall be treated as final

[11. The Registrar of the H gh Court shall issue public
noti ce and otherw se give due publicity to the fact that
deal ers who have not passed on'the liabilities to others and
others who have contributed to or paid the excess one
percent covered by these wit petitions and appeal s nay make
claims for such suns as are due to them from him Wthin one
month or such other period as he may fix. The Registrar
shal | scrutinise such clains _and ascertain the suns so
proved. He wll thereupon demand of all the market commt-
tees concerned paynent into the(Registry of such’/ suns in
regard to which proof of clains have been made. On' such
intimation, the market conmittees shall pay into the
Regi stry the anmounts so denanded by the Regi strar within one
week of such intimation. The anmpbunt shall be paid together
with interest at 10 per cent per annum fromtoday up to the
date of deposit with the Registrar

IV. It shall be open to the Registrar to nake such
periodi cal clains on appropriate proof by claimnts on the
i ne stated above.

V. Ho wll devise the nmechanics of processing the
clains as best as he may and, in the event of dispute, may
refer to the High Court for its decision of such disputes,
if he thinks it necessary. Oherw se, he may dispose of the
objections finally. G

Vi. If any further directions regarding the mechanics
of the claimof refund or otherw se are found necessary from
this Court, the High Court will report about such matter to

this Court and orders made thereon will bind the parties. N
96

VIl. If parties eligible for repaynment of anpunts

do not claimwithin one year fromtoday the Registrar

will not entertain any further clainms. It will be open

to such parties to pursue their renmedies for recovery
for any sums that may be due to therm

VIII. Each State Marketing Board will deposit
within 10 days from today a sumof Rs. 5.000/- before
the Registrar for the prelininary expenses of publicity
and other incidentals for the inplenmentation of the
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directions given above. Any unexpended anount, at the
end of one year, will be repaid to the respective State
Mar ket i ng Board.

I X. We further direct that the unclai ned anount,
if any, shall be permitted to be used by the respective
Marketing Committees for the purpose falling within the
statute as interpreted by this Court in the C. A No.
1083/ 77".

Thereafter, nore or less in tune wth the
directions given by the Court in ShivShankar Dal MIIs case,
the Punjab Agricultural Produce MarKets Act was amended by
the introduction of sec. 23-A providing as follows:

“In the Principle Act, after Section 23, the
followi ng section p shall be inserted nanely: -
'23-A(1) Notwi thstanding anything contained in any judgnent
decree or order of ~any Court, it shall be lawful for a
Committee to retain the fee levied and collected by it from
a licensee in excess of that |evied under Section 23, if the
burden of 'such fee was passed on by the |licensee to the next
purchaser of the Agricultural Produce in respect whereof
such fee was levied and coll ect ed.
(2) No suit or other proceedings shall be instituted,
main trained or-continued in any court for the refund
of whole or any part of the fee retained by a Conm ttee
under sub-section (1) and no court shall enforce any
decree or order directing the refund of whole or any
Part of such fee.
(3) If any dispute arises as to the refund of any fee
retained by a Committee by virtue of sub-section (1)
and
97
the question is whether the burden of SUCH fee was
passed on by the |licensee to the next purchaser of the
concerned agricultural produce, it~ shall be presuned
unl ess proved otherw se that such burden was so passed
on by the |icensee.
(4). If any ambunt of tee (retainable by a Commttee
under sub-section (1) has been refunded to any

licensee, the same shall be recoverable by the
Committee in the manner indicated in sub-section (2) of
Section 41.

(5). The provisions of this section shall not effect
the operation of Section 6 of the Punjab Agricultural
Produce Markets (Anendrment and Validation) Act, 1976"
The primary purpose of sec. 23-A is seen onthe face of
it; it prevents the refund of Ilicense fee by the market
conmittee to dealers, who have al ready passed onthe burden
of such fee to the next purchaser of the agricultura
produce and who went to wunjustly enrich thenselves by
obtaining the refund fromthe market comittee. S. 23-A in
truth, recognises the Consunmer public who have borne the
ultimate burden as the persons who have really paid the
amount and so entitled to refund of any excess fee collected
and therefore directs the market comrittee representing
their interests to retain the anmpunt. It has to be in this
formbecause it would, in practice, be a difficult and
futile exercise to attenpt to trace the individua
purchasers and consuners who ultinmately bore the burden. It
isreally alaw returning to the public what it has taken
fromthe public, by enabling the Committee to utilise the
amount for the performance of services required of it under
the Act. Instead of allowing niddlemen to profiteer by
illgotten gains, the legislature has devised a procedure to
undo the wong itemthat has been done by the excessive |evy
by allowing the Committees to retain the ampunt to be
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utilised here after for the benefit of the very persons for
whose benefit the Marketing |legislation was enacted. The
constitutional validity of sec. 23A was questioned before
the Hgh Court of Punjab and Haryana, but was upheld in
Wal ati Ram Mhabir Prasad v. State of Punjab(l). The
correctness of this decision is questioned before wus in
these two civil appeals.

The submi ssion of the | earned counsel was that sec. 23-
A was

(1). AIR 1984 P&H 120
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a blatant attenpt to validate a | evy which had been decl ared
invalid by this court and this, according to the |earned
counsel, was not permissible. W entirely disagree with the
submi ssion that sec. 23-A is an attenpt at validating on
illegal levy. Section 23-A does not permt any recovery of
fee @s. 3 per 100 in respect-of any sales of agricultura
produce before or after the comng into force of that
provision., There is no attenpt at retrospective validation
of excess collection nor any attenpt at providing for future
collection at ~the rate of 'Rs. 3 per 100. Al that sec. 23-A
does is to prevent wunjust enrichment by those deal ers who
have already passed on the burden of the fee to the next
purchaser and so reinbursed thenselves by also claimng a
refund fromthe Market Comittees. W have al ready expl ai ned
the true purpose of /S 23-A It gives to the public through
the market committee what it has taken fromthe public and
is due to it. It renders into Caesar what is Caesar’'s. W do
not see any justification for characterising a provision
like Sec. 23-A as one ained at validating an illegal |evy.
The decision of this Court in A V. Nachane-and ors. v.
Union of India(l) on which the counsel placed reliance has
no application whatsoever. Section 23-Ain our view, is
consistent with the spirit of Kewal Krishan and the letter
of Shiva Shankar Dal MIIs.

Anot her submi ssion of thelearned counsel was that
while the Ilegislature was conpetent to enact a law for the
levy of a fee and matters incidental and ancillary thereto
it was inconpetent to |egislate providing for the retention
by any authority of fee illegally levied. For this purpose,
reliance was placed by the |earned counsel on the decision
of this Court in Abdul Quadar & Co. v. Sales tax officer(a).
W are afraid that this decision also is of no avail to the
appel | ant s.

In orient Paper MIlIls Limted v. State of
Oissa(3), a dealer had been assessed to tax and had paid
the tax. Later he applied for re fund of tax which was held
to be not exigible by this Court in State of Bonbay v.
United Motors (India) Ltd(’) . Wen the appeal s were pending
inthis Court, the orissa Legislature intervened in the
matter and introduced sec. 14-A in the Principal Act
provi di ng t hat
(1) [1982] | SCC 206.
(2) AIR 1964 SC 922.
(3) [19621 1 SCR 549
(4) [19531 SCR 1069.
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refund could be clained only by a person from whom the
deal er has A actually realised the amount as tax. The vires
of the provision was challenged in this Court, but it was
upheld on the ground that it cane within the incidenta
power arising out of Entry 54 of List 1l. The matter was
considered to be a question of refund and it was held that
it could not be doubted that refund of the tax collected was
always a matter covered by incidental and ancillary powers
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relating to the Il evy and collection of tax. The Constitution
Bench hel d,
"By item 54 of List Il of Schedule 7 to the

Constitution, the State Legislature was indisputably
conpetent to legislate with respect to taxes on sale or
pur chase of papersand paper-boards. The power to
legislate with respect to a tax conprehends the power
to inpose the tax, to prescribe machi nery for
collecting the tax, to designate the offers by whomthe
[iability may be enforced and to prescribe the
authority, obligations and indemity of those officers.
The diverse heads of legislation in the Schedule to the
Constitution demarcate the periphery of legislative
conpetence and include all natters which are ancillary
or subsidiary to the primary head. The Legi sl ature of
the orissa State was  therefore conpetent to exercise
power in respect of the subsidiary or ancillary matter
of 'granting refund of tax inproperly or illegally
coll ected, and the conpetence of the legislature in
this behalf~ is not canvassed by counsel for the
assesses. |If conpetence to legislate for granting
refund of sales-tax inproperly collected be granted, is
there any reason to exclude the power to declare that
refund shall be claimble only by the person from whom
the dealer has actually realised the anpbunts by way of
sal es-tax or otherwise ? W see none. The question is
one of | egi sl ative conpetence and - there is no
restriction either express or inplied inposed upon the
power of the Legislature inthat behalf."

The present case is a case akin to orient Paper MIls
case (supra). Section 23-A, as we have seen, disables a
dealer from getting a refund of fee paid by him the burden
of which he has already passed on to the next purchaser. As
we said all that sec. 23-A does is to prevent unjust
enri chment by neans
100
of a refund to which the person clainmng it has no /noral or
equi tabl e entitlenent.

Abdul Quader & Co. v. Sales Tax officer (supra) on
whi ch considerable reliance was placed by the |earned
counsel for the appellants was an entirely different case.
The dealer in that case had collected sales tax fromthe
purchasers in connection with the sales nmade by himon the
basis that the incidence of the tax lay on the sellers and
assured the purchaser that after paying the tax to the
appel l ant, there would be no further liability on them
After realizing the tax, however, the appellant did not pay
the anbunt realized to the Government, but kept it in a
suspense account. \Wen the Sales Tax Departnent. discovered
this and called upon the appellant to pay the anount
realized, he refused to do so. On behal f of the Governnent,
reliance was placed upon sec. 11 (2) of the Hyderabad
CGeneral Sales Tax Act which laid down that any ' anount
collected by way of tax otherwise than in accordance wth
the provisions of the Act shall be paid over to the
CGovernment and in default of such paynent, the said anount
shal |l be recovered fromsuch person as if it were arrears of
l and revenue. The Court held that it was clear that the
words "otherwise than in accordance with the provisions of
this Act", included anpbunts whi ch may have been coll ected by
way of tax though not exigible as tax under the Act. The
Court then held that the State Legislature was incone tent
to enact a provision like sec. 11(2) as it enabled the
CGovernment to recover an illegal levy and it could not
possibly be said to be an incidental or ancillary power
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capabl e of exercise in aid of the main topic of |egislation
which was, a tax on the sale or purchase of goods. The
decision in orient Paper MIIs case was distinguished on the
ground that it dealt wth a case of refund and not the
collection of tax, not really due as a tax under the law. In
their precise words, they said:

"The matter (In orient Paper MIls case) dealt
with a question of refund and it cannot be doubted that
refund of the tax collected is always a matter covered
by incidental and ancillary powers relating to the |evy
and collection of tax. W are not dealing with a case
of refund in the present case. Wat sec. 11(2) provides
is that some thing collected by way of tax, though it
is not really due as a tax under the | aw enacted under
Entry 54 of List 1l nust be paid to the Governnent.
This situation in our
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pinion is “entirely different fromthe situation in
orient ,

A Paper MIIls case."

The deci'si on in orient Paper MIlls case was
expressly affirned by a Bench of Seven Judges of this Court
in RS Joshi v. Afit Mlls(l) and observations to the
contrary Ashoka Mar ket ing Conpany case(2) were expressly
di ssented from W are, therefore. satisfied that sec. 23-A
of the Punjab Agricultural Produce Markets Act was within
the conpetence of the Punjab Legislature and that it was
not also otherwiseinvalid in any manner. The appeals are,
therefore, dismssed with costs.

M. L. A Appeal s di sm ssed.
(1) AIR 1977 SC 2279.

(2) AIR 1971 SC 946.
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