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JUDGVENT:
1. The deceased appel | ant Narai ndas Li'l aram Adnani was the

original petitioner. Respondents 1 and 2-are his 'sons by
his first wife. The 5th respondent is also the son of the
appellant by his first wife. Respondent No. 3 is the wife
of the first respondent. The 6th respondent Devi ba
Narai ndas Adnani is the second/ wife of the appellant.
Respondents 7 and 9 are the sons of the appellant by his
second W fe.

2.After filing of the Special Leave Petition the appellant
died on 15.4.1988. The 9th respondent has filed I'A No. 1/
1989 for being substituted as the appellant in place of the
original appellant. 1In the said application which is under
Oder 22 Rule 3 of the Code of Civil Procedure read wth
rel evant rules of this Court, the 9th respondent has stated
that the deceased appellant has left a WII under which
respondent no. 9 is the sole executor of the WII. Under
the said WIIl the appellant has left his entire estate to
respondent no. 6 i.e. his second wife. Respondents no. 9
has, therefore, prayed that he should be inpleaded " in his

capacity as the executor of the WIIl of the  deceased
appel l ant and as his |l egal representative. The WII, how
ever, has not been probated so far. |In view of Section 213

of the Indian Succession Act, respondent no. 9 cannot,
therefore be, inpleaded in his capacity as the executor - of
the will of the deceased appellant. It is, however, an
accepted position that the legal representatives of the
original appellant are already on record. W therefore, do
not see an,,, difficulty in transposing respondent no. 9,
one of the legal representative of the deceased appellant,
as the appellant. For the sake of conveni ence, however, the
original appellant will be hereinafter referred to as the
appel l ant and the transposed appellant will be referred to
as respondent no. 9.

3. At all times material to these proceedings there were
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three partnership firnms of which the appellant and sone of
his famly nenbers were partners. One was the firm of
" Nar ai ndas Sons’ . The second firmwas 'N Sukhdev and
Conpany’ and the third firmwas 'Lilaram Kewal ram (India)’
On account of differences and di sputes between the appell ant
and the various menbers of his famly, the parties agreed to
refer their disputes to the sole arbitration of Shri D. N
Abhi chandani, Advocate, under a Deed of Reference dated 17th
of Septenber, 1973. The Deed of Reference states that al
di sputes and di fferences between the parties are referred to
the arbitration of Shri D.N Abhichandani. Pursuant to the
Deed of Reference the said Arbitrator entered upon the
reference, heard the parties and nade and published his
Award dated 15th of March, 1979. The award has been filed
in the Bonmbay Hi gh Court being Award No. 46/1979.

4. Four petitions were filed in the Bonmbay High Court
chal l enging this Award. The 6t h respondent, Deviba
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Nar ai ndas ' Adnani, filed Arbitration Petition No. 102/1979.
Respondent ~no. 7 filed Arbitration Petition No. 103/1979.
The 9th respondent filed Arbitration Petition No. 104/1979
and the appellant filed Arbitration Petition No. 105/1979,
Al these petitions were heard and di sposed of by a |[|earned
Single Judge by his common judgnment and order dated Apri
20/ 21, 1983, wunder which all the four petitions were
di smi ssed. Being aggrieved by this order the appellant
preferred an appeal before a Division Bench of the High
Court being Appeal No. 563/83. No appeal was filed in the
other three petitions which were also disnissed by the said
judgnment and order. The Division Bench has, by its judgnent
and order dated 10th of Novenber, 1987 di sm ssed t he appeal
Hence the appellant filed a special |eave petition before
this Court which has been granted.

5. The grievance of the appellant relates to the failure
of the Arbitrator to give certain consequential reliefs in
his Award. One of the properties which was the subject-

matter of dispute before the Arbitrator was a property known
as Narain Niwas situated at Vile Parle. Respondents 1 and 2
contended that this was a partnership property of the firm
of Lilaram Kewalram (India). They claimed a1/3rd or 28%
share in the said property as partners of the said firm
Their contention was negatived by the Arbitrator who held
that Narain Niwas at Vile Parle was the exclusive persona
property of the appellant Naraindas. Having held so, the
Arbitrator considered what should be the consequentia
relief which could be granted to the appellant. The
Arbitrator noted that a part of this property was in the
possession of respondents 1 and 2 while the remaining
property was in the possession of the appellant. The
Arbitrator has stated in his Amard at paragraph 61 as
fol |l ows:
"Wth ny aforesaid decision that the said
"Narain Nwas" is the exclusive persona
property of the Naraindas ny jurisdiction
st ops there as the relationship bet ween
Nar ai ndas, Narsingdas and Parshotandas as
regards the said possession of Narsingdas and
Par shot andas will be gover ned by the
provisions of the Bonbay Rent Act whi ch
possessi on however, shall not be disturbed
except by due process of law. "
The appel | ant contends that the Arbitrator, having held that
Narain N was was his exclusive personal property, should
have granted the consequential relief of possession. It is
submitted by the appellant that there is no question of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

provisions of Bonbay Rent Hotel & Lodging House Rates
Control Act (hereinafter referred to as the 'Bonbay Rent
Act’) being attracted in this case. It is nobody’'s case
that either the 1st or the 2nd respondent (Narsingdas and
Par shot andas) are tenants in respect of the portions of the
said property in their possession. Nor was it anybody’s
case that either the 1st or 2nd respondent were protected
licensees in respect of it. It was also not contended
before the Arbitration that any rent or any conpensati on was
being paid by the 1st and/or the 2nd respondent in respect
of their occupation of portions of the said property. The
only case of respondents 1 and 2 was that this property was
a partnership property; and because respondents 1 and 2 were
partners in the partnership firm of Lilaram Kewalram
(I'ndia), they had a 1/3rd or 28%share in the said property.
Thi s having been negatived by the Arbitrator, the Arbitrator
ought to have granted the consequential relief possession
261

6. There is much force in this. contention. The above
passage in‘the Award clearly indicates the reasons why the
Arbitrator _has not granted possession to the appellant. The
learned Arbitrator seens to have been under a m staken
i mpression that the right to possession of the portions of
the property occupied by respondents 1. and 2 would be
governed by the provisions of the Bonbay Rent Act. He has,
therefore, observed that their possession shall not be
di sturbed except by due process of law. Since it is «clear
that the provisions of the said Act are not attracted at
all, the Arbitrator ought to have granted the  consequentia
relief of possession to nmake  his Award  conplete and
effective.

7. During the pendency of the appeal before the  Division
Bench of the High Court, the appellant, inview of the above
guoted observations of the Arbitrator, filed two suits for
possession of the portions of the said Vile Parle property
in the possession of respondents 1-and 2, being Suit nos.
1338/ 83 and 1339/83. |In the Menorandum of Appeal in Appea
No. 563/83 filed by the appellant it has been stated that
these suits are being filed without prejudice tothe /rights
and contentions of the appellant in the appeal. Even other-
Wi se, in the context in which the suits have been filed, it
is clear that these suits have been filed by the appell ant
ex abundanti cautel a.

8. The Division Bench of the High Court, however, declined
to grant the consequential relief of possession as these
suits for possession had been already filed. . In the present
case, the Arbitration Award was made as far back as on 15th
of March, 1979. It would not now be fair to (direct the
appel lant to seek his renedy of possession through the two
suits which he has filed and which may take considerable
time to be finally disposed of, when the consequentia
relief of possession could have been granted to him under
the Award itself

9. Under Section 15(b) of the Arbitration Act, 1940, the
Court nay, by order, nodify or correct an Award inter alia
where the Award is inmperfect in form or contains any
obvious error which can be anended wi thout affecting such
deci si on. Qoviously the court cannot substitute its own
order for the Award of the Arbitrator. But any obvious
error in the Award can be corrected by the court provided it
does not affect the decision given by the Arbitrator. In
the present case the decision of the Arbitrator is clear
nanely, that the Narain N was property is exclusively the
personal property of the appellant Naraindas. It 1is also
clear that respondents 1 and 2 cannot claimany part of it
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by wvirtue of their being partners in the firm of Lilaram
Kewal ram (lndia). The only reason why the Arbitrator has
not granted any consequential relief seenms to be his
i mpression that the possession of respondents 1 and 2 was

governed by the provisions of the Bonbay Rent Act. Thi s
being clearly a mstake, it is possible to correct the same
without affecting the decision of the Arbitrator. After
all, the Award nust be couched in a formwhich would lead to
finality. It should not be in aform which compels the
parties to enbark upon further litigation. |f the nmistake
of the Arbitrator is allowed to stand as it is, it would

clearly lead to further litigation between the parties
al t hough their rights, inter se, are clearly decided by the
Arbitrator. The m stake, therefore, can be corrected under
Section 15(b) of the Arbitration Act 1940.
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10. It was contended by | earned Advocate for respondent no.
1 that the Award should be remtted to the Arbitrator under
Section 16 of the Arbitration Act.. In the first place, the
| earned '‘Arbitrator has al so expired. Secondly, the Award
has not left any matter~ undeternined. It has clearly
decided the rights of the appellant and respondents 1 and 2
in the Narain N was property. Hence the provisions of
Section 16 are not required to be invoked in the present
case. The appellant being entitled exclusively to the said
property, is entitled to possession t her eof si nce
respondents 1 and 2 do not have nay right, title or interest
in the said property or any part thereof and have no right

to possession thereof. The respondents 1 'and 2 shal
accordi ngly hand over possession-of the portions of the said
property in their occupation to the present appellant i.e

respondent No. 9 who shall hold the sane forand on behalf

of the estate of the deceased appellant. respondents 1 and 2
have asked for tinme to hand over possession. Consi deri ng
the period that has el apsed since the Award during which
period respondents 1 and 2 have enjoyed possession  of the
portions of the said property, we are not inclined to grant

a long tine but we direct that each of them shall hand over

possession of the portions of Narain Niwas in his possession
within 6 nmonths from today.

11. The next property which is the subject-matter  of

dispute in this appeal is a tenanted property, being room
no. 13 of the second floor of Vasantwadi, Kal badevi -~ road,

Bonbay. The appellant had contended that the tenancy rights
in the said room bel onged to hi mexclusively. Respondents 1
and 2, however, clained the tenancy rights in the said room
as a partnership asset of Lilaram Kewal ram (Indi a).

12. At the tinme when Appeal no. 563/ 83 was heard by the
Di vi sion Bench of the High Court, |earned counsel. appearing
for respondents 1 and 2 had stated that in order to put an
end to the dispute relating to this property, respondents 1
and 2 were agreeable either (a) to buy out the share of the
appel l ant or (b) to get the property valued by a Val uer and
to pay off the appellant’s share or (c) that the property
may be auctioned inter se and be taken over by the highest

bi dder. Learned Advocate for the appellant, however, stated
that he was unable to express any viewin the matter.

13. It is necessary to note that the first respondent has
40% share in this property, the second respondent has 17%
share in this property while the appellant has 43%share in
the said property. Respondent No. 1 in possession of the
said room The respondents 1 and 2 have stated before us
that the present appellant i.e. respondent no. 9 nay state
the wvalue of the said property and respondents 1 and/or 2
should be given the first option either to accept the said
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property on the valuation as made by the present appellant
and pay off the share of the present appellant on the basis
of the said valuation, or in the alternative, they or either
of themwould be free to accept their respective shares in
the said property in nonetary ternms on the basis of the said
val uation. On such anounts being paid they would hand over
the possession of the said property to the pr esent

appellant. In our view, this seens to be a very fair offer.
We, therefore, direct the par-ties to act accordingly. The
present appellant, i.e., respondent No. 9 shall state his

val uation of the said property in nonetary terms in witing
and convey the sane to respondent nos. 1 and 2
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the sanme in witing to the present appellant or his advocate
within 8 weeks thereafter. The consequential paynents shal
be made within 2 weeks thereafter and the possession be
ei ther retained by respondents 1 and/or 2 or handed over to
respondent. no. 9 as heir and legal representative of the

original appellant, as the case may be. In the latter case
respondent ~no. 9 shall retain possession of the said
property for —and on behalf of the estate of the deceased
appel | ant .

14. The |l ast property which is required to be 'considered is
the property at Ganeshpuri. The present appellant has no

obj ection to handi ng over possession of the portion of this
property originally in the occupation of the appellant to
respondents 1 and 2, although the Arbitrator has held that
t he appel lant, the first respondent and  the second
respondent are owners of the said property having an equa

share therein. He shall, therefore, do so within 4, weeks.
15. The appeal is, therefore, allowed to the above extent.
There will be no order as to costs.
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