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ACT:

Assi gnnent of year of allotnent-Indian Adm nistrative
Service (Regulation  of Seniority) Rules 1954, Rule 3 read
with "open Market Energency Recruitment Scherme 'N formul a"-
Interference by Courts under Article 226 of the Constitution
of I ndia.

Fundanental Rules, F.R 9(21)(b)-Concept of 'pay’ -'Pay"
for purposes of determning the "conpleted years of actua
experi ence" under ' N._ formula does not i nclude | odging
al l owances and Calcutta conpensatory allowance- \Wet her
excluding these allowances offend Articles 14 & 16 of the
Constitution.

Fundanental Rule 49-Conbi nation of = posts and right to
addi ti onal pay, applicability of, to officers, governed by
I ndian Admi nistrative Service (Pay) Rules 1954, Rule 13.

"Next Bel ow Rule" principle of-Applicability of benefit
under F.R  30(1) Super-tine scale of Indian Admnistrative
Servi ce.

HEADNOTE:

The appellant was born on January 7, 1915. He joined
the Editorial Staff of the Cdvil and Mlitary Gazette,
Lahore, towards the end of 1938 and continued to serve the
Cvil and Mlitary Gazette wupto January 7, 1943, when he
joined the Arnmy. During the Second World War he was granted
an Energency Conmission in the Arny w.e.f March 7, 1943 with
the rank of Lieutenant w. e.f June 3, 1948 but with seniority
in that rank w.e.f. Septenber 1944. Later, he, having been
sel ected by the Special Recruitnent Board as an Emergency
Recruit from the "open market" was appointed to the Indian
Admi ni strative Service on August 7, 1950 and allocated to
the Orissa Cadre.

As regards Energency Recruits fromthe open narket the
year of allotnment was to be determined according to the
"open Market Energency Recruitment Schene" called also 'N
formula. The year of allotnent in each case would be 1949-Y,
where Y = N1 + 1/2 of N2. N2 neans the period of previous
experience. The previous experience is the nunber of
conpl eted years of actual experience of the officers after
attaining the age of 25 and upto 31st Decenber, 1948 as
certified by the Special Recruitment Board. Nl nmeans the
peri od of continuous enploynent on a pay or income of not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 21

| ess than of Rs. 800/- per nonth before 31st Decenber, 1944
and the 31st Decenber 1948, inclusive. The larger the figure
of "Y', the earlier the date of allotnment and seniority.

The period of previous experience (N2) in the case of
the appellant worked out to 8 years 11 nonths 25 days
rounded off to 8 years (i.e. 7-1-40 to 31-12-48). The figure
of NI was worked out taking the "protection pay" adnm ssible
to Arny Oficers as per F.R 9(21)(b) i.e. excluding the
Cal cutta
25
conpensatory all owance and | odging all owance. Therefore, by
its letter dated June 11, 1952, the Mnistry of Home Affairs
fixed the year of allotnent of the petitioner to the Indian
Admi ni strative Service as 1944. (1949 minus 5).

The appellant held various posts in the Indian G vi
Administrative Service cadre of Oissa and was also on
deputation to the Governnent of India from 1952 to April 7,
1964. During this period, he was appointed as the Salt
Conmi ssi oner and Managing Director, Hindustan Salt Ltd. with
Head quarter at Jaipur. He held both these posts from
Septenber 11, 1953 to Decenber 23, 1963, and only as Salt
Commi ssioner till April~7, 1964, whereafter he was reverted
to the State of Oissa. He was compul sorily retired by the
CGovernment on June 9, 1971. By its order dated Septenber 1,
1977, the State CGovernnent gave him pay and all owances in
the super-tine scale from Novenber 29, 1967 to April 24,
1968 and thereafter selection grade fromApril 15, 1968 to
June 9, 1971. Respondent 1 rejected his representation (a)
for refixing his year of allotment by condoning the shortage
of 6 days in determining N2 and by taking into consideration
al  owances for purposes of NI (b) for granting the benefit
of F.R 49 and (c) for granting the benefit under F.R 30.

The appellant, therefore, filed a wit petition to the
Hi gh Court claimng three reliefs, namely, (a) Refixation of
the year of allotment as 1942 instead of 1944 in the Indian
Admi ni strative Service, alleging that by refusing to treat
the Cal cutta conpensatory all owance and | odgi ng al | owance as
pay under FR 9(21)(b) and to condone the six days’” shortage
in determining the nunber of conpleted years of editoria
experience under 'N fornula, Respondent 1, by its order
dated June 11, 1952, denied him seniority, (b) pay as
adm ssible under FR 49 i.e. full salary of one post  and
additional salary wupto a nmaxi mum of 50% of the second post,
for the period from Septenber 11, 1961 to Decenber 23, 1963
during which he held both the posts of Salt- Conmissioner and
Managi ng Director, Hindustan Salt Ltd. and (c) Placement in
the super-time scale we.f. July 24, 1962, i.e. the date
when his junior Sri  V.V. Ananta Krishnan was appointed to
the super-tinme scale, under the "Next Below Rule" inplied in
F. R 30.

The High Court refused to grant the reliefs, prayed
for, and dismissed the Wit Petition

Di sm ssing the appeal by special |eave, the Court
N

HELD: 1. In view of the categorical avernent in- his
application for grant of special |leave to this Court under
Article 136 of the Constitution that "he was no |onger
interested in the relief for determ nation of the year of
allotment, according to the 'N formula, since he was on the
verge of retirenent” the appellant cannot be heard to say
that the Governnent of India had not arrived at a correct
decision in assigning 1944 as the year of allotnment to him
[ 33H 34A, 34(G

(2) Normally the decision of the Government of India
assigning a year of allotment to a particular officer under
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Rule 3 of the Indian Admnistrative Service (Regul ation of
Seniority) Rules, 1954, or, in accordance wth orders and
instructions issued by the Central Governnent in that behalf
before the commencenent of these Rules, is final and cannot
be interfered by the Courts wunder Article 226 of the
Constitution unless such deci sion was capri cious or
arbitrary or in breach of the said Rules. The sanme principle
shoul d apply to the assignnent of a year of allotnment under
the "N fornula. [36F]

26

Even according to the appellant, he was not entitled,
under the "N forrmula as it stands, to a credit of nore than
8 years. |If that be so, the Hgh Court quite properly
declined to exercise its extra-ordinary jurisdiction under
Article 226 of the Constitution, inasmuch as no wit or
direction could be issued, in a matter which was essentially
in the discretionof the Government, to refix his seniority
by giving credit for 9 years instead of 8 years as provided
for, as admttedly the rel evant instructions require
"conpl et ed years of actual experience". [36E]

There is no question of condoning the short fall of six
days by relaxation of the relevant Rules under the powers
vested in the CGovernnent of India by the AIl India Services
(Conditions of Service Residuary Mtters) Rules, 1960, since
these Rules were not in force when the Governnment of India,
Mnistry of Honme Affairs, by its letter dated July 19, 1951
issued a statenent showing the years of allotnent assigned
to officers borneon the Indian G vil Administrative cadre
of Orissa, wherein the year of ~ allotnent assigned to the
petitioner was 1943 1/2, or even at the tine. when the
Mnistry of Hone Affairs by its letter dated June 11, 1952
rejected his representation in that behalf, while revising
his year of allotnment to 1944. Further, the CGovernment of
India adopted a uniform policy in this regard and ' short
falls of even less than 6 ‘days have not been condoned so
that there could be uniformty of taking note of "conpleted
years of service" irrespective. of the short fall of nunber
of days in calculating the year of allotnment in every case
under the 'N forrmula. The Governnent of India have also
held that the 'Recruitnment Rules’ cannot be relaxed under
Rule 3. [36H 37C, 38D

Even assum ng there was a power to condone the
deficiency, the matter rested entirely in the discretion of
the Governnment of India. Wen a decision in a policy matter
like relaxation is left to the absolute discretion of the
Executive, courts cannot interfere and issue a direction to
the Government of India to reconsider the matter afresh,
after a lapse of nore than 25 years. It would not only
di sturb the conbi ned gradation list of the Oficers
belonging to the Indian Admnistrative Service, but/ also
affect the seniority of nmany officers who have “not been
i mpl eaded in these proceedings. [38(Q

(3) The definition of ’'pay’ in the case of a mlitary
of ficer, introduced by F.R 9(21)(b) is for ’'protection pay’
when such officer is recruited in civil service under the
enpl oyment of the Union of India, i.e., for fixation of his
pay in such service, as is made clear by F. Rs. 2 and 3.
F.R 2 provides that the Fundamental Rules shall apply,
subject to the provisions of F.R 3, to all Governnent
servants whose pay is debitable to civil estimates and to
any ot her class of CGovernnent servants to which the
Presi dent nmay, by general or special order, declare themto
be applicable. F.R 3 provides, that unless it be otherw se
distinctly provided by or under the Rules, "Nothing in these
Rul es shall apply to Government servants whose conditions of
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service are governed by Army or Marine Regulations". F.R
9(21)(b) had, therefore, no relevance in the matter of
fixing the seniority of Enmergency Recruits fromthe "Qpen
Market" to the Indian Administrative Service, like the
petitioner, even when they were drawn fromthe Arny, but was
applicable only in regard to fixation of their initial pay.
[39E, D, (

The 'pay’ for purposes of determining the vyear of
allotment under "N formula of such recruits drawn fromthe
Arnmy was, as per the underlying principles set out in the
M nistry of Home Affairs dated July 18, 1949, the
27
"basic pay" which necessarily exclude allowances. This
concept of "basic pay" for fixation of initial pay is
reflected in the Indian Administrative Service (Pay) Rules,
1954, which takes into account only the "initial pay". [40Q

The rule which requires <credit to be given for the
peri od of . continuous enpl oynent = on pay or incone not |ess
than Rs. /'800/- p.m, would apply uniformy to all recruits
drawmn from different sources, nanely, persons who were
previously |l awers, or enployed in-business houses or in
CGovernment service. Uniformity in such a case can only be
attained by excluding all owances in every case, because the
al  owances whi ch persons drawn fromthose different sources
woul d be getting, would be varied in character. The
CGovernment of India, therefore, acted fully in consonance
with Articles 14 and 16 of the Constitution. [41A- C

The concept of 'pay’ wunder F-R~ 9(21)(b) cannot be
i ntroduced for purposes of regulating the year of all otnent
under "N formula, as it relates to fixation of seniority
and not of pay. If the definition of "pay” in F.R 9(21)(b)
was to be taken note of, then Calcutta conpensatory
al l owance and narriage all owance would also be included.
Then, a rule which nmakes seniority dependent upon marriage
al  owance, and therefore, on whether the officer was married
or not wll be violative of Article 14 of the Constitution
The inclusion of 'pay' as defined in F.R 9(21)(b) in the
"N fornmula to include |odging allowance is not pernissible
as it was essentially conpensatory in character. Any other

construction will lead to manifest injustice as it would
result in discrimnation between persons simlarly situated
i.e., between an Arny Oficer in receipt of [|odging
al l owance in lieu of rent-free quarters and one in

occupation of such rent-free quarters, in the matter ~ of
seniority in the Indian Adm nistrative Service. [41GH, 42D

(4) The conditions of service of menbers of the Indian
Admi ni strative Service are regulated by the provisions of

Al India Services Act, 1951 and the various  Rules and
Regul ati ons franed thereunder, such as Indian Admi nistrative
Service (Recruitnment) Rules, 1954, Indian Admnistrative
Service (Cadre) Rules, 1954, Indian Administrative Service
(Pay) Rules, 1954, Indian Adnministrative Service (Regulation
of Seniority) Rules, 1954, Indian Admnistrative Service
(Appointnment by Pronption) Regulation, 1955, Al India

Services (Discipline and Appeal) Rules, 1955, and 1969, Al
India Services (Conditions of Service-Residuary Matters)
Rul es, 1960 etc. Wien there is specified provision made in
regard to themon a particular subject regulating their
conditions of service in the said Act and the Rules, the
guestion of applicability of the Fundanmental Rul es does not
arise. [42G 43A]

Even assum ng that the Fundanent al Rul es wer e
applicable on August 7, 1950 i.e. at the tinme when the
petitioner was appointed to the Indian Admnistrative
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Service, these Fundanental Rul es ceased to be applicable on
the comng into force of the aforesaid rules and regul ati ons
franmed under the Act, unless the President by an order under
F.R 2 declared themto be so applicable. [43B]

The provisions of F.R 49 ceased to apply fromthe date
on which the Indian Adm nistrative Service (Pay) Rules 1954,
were brought into force, as it mmkes no provision for
"additional pay’'. Even if they were F.R 49, in terns,
provides that when a civil servant holds two posts, he is
disentitled to draw the salary of both the posts. Al that
such a civil servant becones
28
entitled to is the salary of the higher post, but no
additional pay can be allowed for performing the duties of
the I ower post. Thus, “the pay of one of the posts can be
al | owed.

Even assuming  that the provisions in the Fundanenta
Rul es would continue to apply to a menmber of the Indian
Adm nistrative Service in regard to which no specific

provision is nmade by framing a rule under the Al India
Services Act, 1951, and therefore, in the instant case, the
appel l ant was still governed by F.R 49, he had no claimto

any additional salary, on the materials on record. [44A]

(5) The intention underlying the second proviso to F.R
30(1) which is commonly known as the "Next Below Rule" is
the principle that when an officer in a post (whether within
the cadre of his service or not) is for any reason prevented
fromofficiating in his turn in a post on higher scale or
grade borne on the cadre of the service to which he bel ongs,
he may be authorised by special” order of ~the appropriate
authority proforma officiating pronotions into such scale of
pay and thereupon be granted the pay of that scal e of grade,
if they be nore advantageous to himon -each occasion on
which the officer imediately junior tohimin the cadre of
his service draws officiating pay in that scale or grade.
The principle behind the so-called rule is evidently that an
officer out of his regular line should not suffer by
forfeiting acting pronotion which. he would otherw se have
received had he remained in his regular line. [44G 45A]

The State of Mysore v. M H Bellary, [1964] 7 SCR 471
referred to.

The "Next Below Rule’ is not a rule of any independent
application. It sets out only the guiding principles for
application in any case in which the President” or the
Governor proposes to regulate an officiating pay by specia
order under the second proviso to F.R 30 (1). The condition
precedent to the application of the 'Next Below Rule nmust,
therefore, be fulfilled in each individual case before any
action can be taken under this proviso. [45F]

(6) The promption to a post in super-tine /scale
involves an element of selection and is not by nere
seniority. As a rule of universal application, the benefit
of the "Next Below Rule" though available in the selection
grade has never been extended when there is a pronotion to a
post in super-tine scale in the Indian Admnistrative
Service for considerations of policy, nanely, (1) the length
of service which officers in States have to put in before
they get pronotion to super-time scale is not uniforny (ii)
Most of the States have got Divisional Comm ssioners, while
some States do not have this post; (iii) The posts of
Secretaries in some States carry pay in super-tinme scale
while in others these posts carry pay in the senior scale,
and (iv) An officer might be good enough to be a Divisiona
Conmi ssi oner, but might not be good enough to be Joint
Secretary to the Governnent of India.
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[ 45G 46B- D]

The process of appointnent to the super-tine scale is
by selection. Wen the elenent of selection cones in, this
promoti on nust be subject only to the clainms of exceptiona
merit and suitability, and is not a mater of right.
Promotion to the super-tine scale is, therefore, not a
matter of course. The Oficer nust stand the test of
suitability and his integrity nust be beyond doubt. For this
purpose there is a Senior Selection Comittee which pre-

29

pares a select list of suitable officers which nust be
approved by the Union Public Service Comm ssion. The Seni or
Sel ection Conmittee has to prepare a panel of nanes for each
grade and submit the sane for approval to the Union Public
Service Commission as well as to the Governnent of India,
M nistry of Home Affairs. The select list has to be revi ewed
and revised every-year,  and the Senior Selection Commttee
nmeets annual ly. ~The essence of holding Selection Commttee
neeting annually is that each annual proceeding 1is
i ndependent of the other. That is why as soon as the
proceedi ngs of -~ the new Selection Comrittee are approved by
the Union Public Service Conmm ssion, the proceedi ngs of the
earlier Selection Committee becones inoperative. No nanner
of continuity can, therefore, be inputed to the proceedi ngs
of the various Sel ection Committees. [48 D-F]

In the instant case, the appellant cannot claimas a
right the super-time scale merely on the  basis of his
seniority among the menbers of the 1ndian Administrative
Servi ce bel onging to the Oi ssa cadre, if he was
'consci ously’ passed over by the Senior Selection Commttee
or Governnent of India, Mnistry of Hone Affairs. [48 C, (G

Union of India v. ML. Capoor, [1973] 3 SCC 836,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1419 of
1971.

Appeal by Special Leave fromthe Judgnent and Order
dated 24-11-1970 of the Oissa Hgh Court in OJ.C  No.
466/ 66.

D. D. Suri (In person).

K. K. Venugopal, Addl. Sol. Genl. of India, R B. Datar
and Grish Chandra for Union of India.

L. N Sinha and G S. Chatterjee for the State of
Oi ssa.

The Judgrment of the Court was delivered by

SEN J.-This appeal, by special Ileave, is directed
agai nst the judgnent and order of the H gh Court of Oissa,
dated Novenber 24, 1970, dismissing the appellant’s wit
petition for fixation of his year of allotnment in the Indian
Admi ni strative Service as 1942 instead of 1944 and for
gi ving necessary benefits to himin the fixation of his pay.

The facts of this case are conplicated and involved. It
is nevertheless necessary to unravel these conplicated
facts, in order to appreciate clearly what are the questions
which nust be dealt wth in this appeal. The appellant
havi ng been selected by the Special Recruitnent Board as an
Emergency Recruit fromthe ' Open Market’, was appointed to
the Indian Admnistrative Service on August 7, 1950 and
allocated to the Orissa cadre. He was born on January 7,
1950, and joined the Editorial Staff of the Cvil & Mlitary
Gazette, Lahore, towards the end of 1938. He continued to
serve the Cvil & Mlitary Gazette upto January 7, 1943 when
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he joined the Arny. During the

30

Second Wrld War, he was granted an Energency Conmission in
the Army w.e f. March 7, 1943 with the rank of Lieutenant
w.e.f. June 3, 1948 but with seniority in that rank we.f.
Sept enber 9, 1944.

The Governnent of India, Mnistry of Hone Affairs, New
Del hi, by letter dated July 19, 1951, forwarded a statenent
showi ng the years of allotment assigned to various officers
borne on the Indian Civil Adninistrative cadre of Oissa.
The year of allotnent assigned to the petitioner was 19431/ 2
for purposes of seniority, on the basis of his particulars
as available at that time. On receiving his representation
the Mnistry of Defence was requested to furnish infornmation
regardi ng the particulars of his pay and all owances drawn by
himduring the period Decenber 31, 1944 to Decenber 31
1948. As the information furnished by the Mnistry of
Def ence did not tally with those furnished by the petitioner
in his application for recruitnment to the I ndi an
Admi ni strative Service to the Special Recruitnment Board, he
was asked to explain the discrepancy between the particulars
furnished by himand those furnished by the Mnistry of
Def ence. He was also asked to explain why his seniority
shoul d not be calculated on the basis of the information
furnished by the Mnistry of Defence according to which his
year of allotment should have been 1945. On receiving his
reply, the Government of India, Mnistry of Home Affairs, by
its letter dated 'June 11, 1952 deci ded after due
consi deration that his 'protection pay’ should be treated as
part of his pay, the allowances like the Calcutta
Conpensatory and Lodging allowances etc. were not to be
counted as part of his pay. It was further decided that the
deficiency of six days in counting the nunber of conpleted
years of actual experience could not- be condoned. The
CGovernment of India, Mnistry of Home Affairs, accordingly,
fixed the year of allotnent of the petitioner to the Indian
Adm nistrative Service as 1944.

The appellant has had a chequered career. It appears
that the petitioner faced heavy weather in the State of
Oissa, from where in 1952 he was sent out on deputation to
the Government of India i.e. after he had served the State
Government of Oissa for a period of little less than two
years. Thereafter, he remained continuously on deputation
with the Governnent of India for 12 1/2 years till ~ he
reverted to his parent State on April 23, 1965, despite the
objection of the then Chief Mnister. He served as Deputy
Secretary to the Government of India in the Mmnistry of
Transport from 1955 to 1961. On April 1, 1961 he proceeded
on long leave. On his return fromleave, the petitioner was
appointed as the Salt Conm ssioner and Managing Director,
Hi ndustan Salt Ltd. with headquarters at Jaipur. He held

both the posts until Decenber 23, 1963 and only as Salt
Conmi ssi oner till
31

April 7, 1964, whereafter he was reverted to the State of
Oissa. On his reversion to the State, he was first
appoi nt ed as Managi ng Director, State War ehousi ng
Corporation, a post usually held by an Additional District
Magi strate, but later on allowed to officiate in the super-
time scale as Revenue Divisional Conmm ssioner, Sanbal pur
w.e.f. October 24, 1965, by reverting an officer junior to
him While the petitioner was serving as Comm ssioner of
Land Refornms, Orissa, a prosecution was |aunched against him
on Novenber 24, 1967 u/s. 5(2) read with s. 5(1) (e) of the
Prevention of Corruption Act, 1947, on a charge of having
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assets to the tune of Rs 3,29,476.90 disproportionate to his
incone. There was a search of his house at Cuttack on and
after Novenber 27, 1967, and he was placed under suspension
by the Governnment of Orissa on Novenber 28, 1967 under Rule
7(3) of the AIl India Services (Discipline and Appeal)
Rul es, 1955. Eventual ly, the prosecution ended in an
acquittal. The petitioner was conpulsorily retired by the
CGovernment on June 9, 1971. On Septenber 1, 1977, the State

Covernment after the order of acquittal, issued an order
directing that the period from Novenber 29, 1967 i.e. the
dat e of suspension, till June 9, 1971, i.e., the date of his
retirement, shall be treated as period spent on duty. It

al so made consequential directions in the matter of pay and
al l owances, treating him .in the super-time grade from
Noverber 29, 1967 to April 24, 1968 and, thereafter in the
sel ection grade, from April 25, 1968 till June 9, 1971

The questions sought to be raised by the appellant who
appeared in person, are no doubt of a wde and genera

i nportance. The question still renains whether one of them
i.e., regarding the year of allotnent need or could be
decided at all. Three questions arise for determ nation on
his subni ssions: First, whether the Court has t he

jurisdiction or the power to make a direction requiring the
Government of India, tore-fix the year of allotnent of the
petitioner as 1942 /i nstead of 1944 as determ ned, respecting
his seniority in the Indian Adm nistrative Service, from
which he has retired; secondly, whether the Fundanenta

Rules applied to the petitioner, and if so, whether he was
entitled under F.R 49 for the period from Septenber 11

1961 to Decenber 23, 1963 during which he simultaneously
held both the posts of the Salt Comm ssioner and the
Managi ng Director, Hindustan Salt Ltd. w th headquarters at
Jaipur in the State of Rajasthan, tothe full salary of one
post and additional salary upto a maxinmumof 50% of the
second post, which salary has been denied to him and
thirdly, whether the Next Below Rule inplied in F.R 30 was
applicable to the petitioner while he was serving in
connection with the affairs of the Union. inasnmuch as his
junior in the Oissa cadre, Shri V.V. Anant-

32

kri shnan was appointed in the super-tinme scale on July 24,
1962 and he was thus entitled to the benefit of the sane and
had to be placed in the super-tinme scale w.e.f. July 24,
1962 to June 9, 1971, i.e., the date of his retirement.

But the whole structure of this argunent has no rea
f oundati on.

The Union of India and the State of Olissa filed
counter-affidavits and denied the petitioner’s right to
relief on any of the grounds.

Inits elaborate judgnment, the High Court carefully
considered all the aspects and took the view “that the
consi dered decision of the Government of India, Mnistry of
Hone Affairs, on the representation of the petitioner
reached after due consideration, cannot be interfered wth.
They had decided not to condone the deficiency of six days
in counting the nunber of conpleted years of actua
experience, nor take into account conpensatory allowance
like Calcutta Conpensatory al |l owance and the [ odging
al l owance, in calculating his pay, for determning the year
of allotment. Further, the H gh Court observed that the
failure of the petitioner to explain the discrepancy between
the particulars as furnished by himand those furnished by
the Mnistry of Defence, his failure to produce any records
to show what the information of the Mnistry of Defence was
or even the reply that he had ultimately sent to the
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Government of India in trying to explain the discrepancy,
coupled with the fact that he had neither produced the
i mpugned order of the Governnent of India fixing 1944 as the
year of allotnment, nor had he furnished the details of his
pay and allowances from tine to time in respect of the
period in question, were fatal to the petitioner’s case. It
al so observed that in the absence of any good reason being
shown to justify intervention by the Court in the exercise
of its wit jurisdiction, the contention regarding the year
of allotment cannot be accepted.

The High Court also held in the alternative, that the
CGovernment of India had arrived at the correct year of
allotment in respect of the petitioner. In determning the
nunber of conpleted years in the 'N fornula, the Governnent
was not duty bound under Rule 3 to relax the sane, and its
refusal to condone the deficiency of six days, it could not
be said that the CGovernnent had not dealt with the case in a
just and equitable manner. In its view, the benefit clainmed
by the petitioner, to say the least, would be in direct
contravention of ~the requirenent that no fraction of a year
was to be taken into account. On a proper reading of the 'N
formula, it was not possibleto read into the sane the
inmposition of a duty on the Government to relax the
requi rements in appropriate cases, nor would the Governnent
be justified in
33
making a departure from the plain meani ng of t he
instructions in a particular case, merely on the ground of
hardshi p. According to the H gh Court, the word ' pay’ in the
context of the relevant. Rules and Instructions, included
only such all owances as were intended to forman addition to
pay and not conpensatory allowances like Calcutta City
Al 'l onance and Lodgi ng Al |l owance etc., i.e., allowances which
were essentially conpensatory in character and were intended
to be rei mbursed to the Governnent servant for the
expenditure incurred by him in the course of his duty and,
therefore, they could not be taken to formpart of ' pay’ as
referred to in the instructions. It lastly held that it was
not disputed before it wth regard to the applicability of
the "Next Below Rule’, that pronotion to a post in super-
time scale involves an elenment of selection and not mere
seniority, and that there was nothing to show that the
Government of India ever failed to apply their mindto the
case of the petitioner in respect of his claim to the
benefit of the 'Next Below Rule’, nor was-it argued before
it that the Government of India acted mala fide or in an
arbitrary manner. Fromthe |anguage of the «clarificatory
letter of the Secretary of State for India in Council, dated
April 2, 1947, it was clear that no Oficer can claimas of
right pronotion to a post carried in super-tine scal e under
the 'Next Below Rule’'. It merely enbodies the- guiding
principles governing pronmotion to such post which invol ves
an el emrent of selection and not mere seniority.

There can be no doubt, in our opinion, agreeing wth
the decision of the High Court, that the petitioner was not
entitled to any relief. The Hgh Court has, to our mnd
reached a just and correct decision

At the very outset, we tried to inpress on the
petitioner that his main relief, i.e. wth respect to
fixation of the year of allotnment according to the 'N
fornmula, had becone infructuous, as he had already retired
fromservice and only the subsidiary relief i.e., for giving
necessary benefits to himin the fixation of his pay remains
which is nothing but a nonetary claim for the enforcenent
of which the remedy |lay elsewhere. But the petitioner who
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appeared in person persisted in arguing all the points
rai sed particularly the one regarding fixation of the year
of allotnment saying that he was doing it for the ’'benefit of
others’. We have, therefore, no alternative but to deal with
the appeal on nerits.

We fail to conprehend what relief the petitioner can be
granted in this appeal. 1In his application for grant of
special leave to this Court wunder Article 136 of the
Constitution, the petitioner has cate-

34

gorically stated that 'he was no longer interested in the
relief for determ nation of the year of allotnent’,
according to the "N fornula, since he was on the verge of
retirenment, and that the argunments advanced on his behalf in
the Hgh Court were, therefore, only confined to 'his

entitlenent to additional pay under F.R 49, irrespective
or the fact whether he was given the benefit under the ' Next
Bel ow rule or not.’ In this connection, he avers:-

"2. 1n the said wit petition, your petitioner had
prayed - for the following reliefs fromthe respondents: -

(a) Proper fixation  of his year of allotnment in the
I ndi an Admi ni strative Service;

(b) Grant to the petitioner of the necessary benefits
under Fundamental Rule 49 and ' Next Below Rule’ in
the fixation  of his pay at a rate higher than the
super-time scale pay of the 1AS from 11-9-1961,
the date on which he took~ over concurrently the
two appointnents of Salt~ Linited, .and at super-
time scale pay from 23-12-1963 when  he held the
appoi nt nent of Sal t Conm ssioner only."

"4, That the petitioner was nuch |ess interested

in the adjudication of the claimstated in sub-para (a)

in view of his inpending retirenent fromservice"

"the petitioner’s main interest was in his claim

stated in detail in sub-clause (b) of para 2,

particularly its portion relating to his entitlement of

extra renuneration under. (Fundanental Rule/ 49 for
hol ding two i ndependent posts concurrently, /which

i nvol ved arrears of pay anounting to over 30,000/-."

(Enphasi s suppli ed)

In that situation, the petitioner cannot be heard to
say that the Government of India had not —arrived at a
correct decision in assigning 1944 as the year of allotnent
to him Even if he were entitled to do so, the contention
merits no consideration.

The |l earned Additional Solicitor-General has, at our
request, placed before us all the relevant records of the
Mnistry of Hone Affairs, Mnistry of Finance and the
Mnistry of Law & Justice which bare upon the questions at
i ssue. On a perusal of these records, it is quite clear that
the Government of India evolved uniformpolicy as-a matter
of principle to deal wth such questions. In the liight of

the set principles, all the demands of the appellant were
consi dered at
35

each stage, and found that they could not be accepted,
keeping in viewthe desirability of uniformity of policy in
such matters.

In support of the contention regarding the vyear of
allotment, the appellant’s submssion is twofold, nanely,
(i) the Governnent of India were in error in not condoning
the deficiency of six days in reckoning the conpleted years
of his service after attaining the age of 25 years. He has
wongly been given credit for only 8 years instead of 9
years as there was a short fall of six days to conplete 9
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years, which short fall should have been waived by the
CGovernment, and (ii) he being a regular Arnmy Officer, the
definition of "pay’ in F.R 9(21) (b) was attracted, so that
in determining the year of allotnent, ’'pay would also
i ncl ude all owances |ike Lodging Allowances. W are afraid,
none of the contentions can prevail

It is common ground that as regards Energency Recruits

fromthe ’'Open Market’', the year of allotnment was to be
determ ned according to the " Open Mar ket Emer gency
Recrui tment Schene’, enbodied in the instructions of the
CGover nment  of India for the preparation of a conmon

gradation list for the officers of the Indian Cvil Service
cadre in each State issued on July 7, 1950. The rel evant
instructions adverted to, so far as material, (hereinafter
referred to as 'N formula) read as foll ows: -
"1V Emergency Recruits fromthe ' Open Market':
These officers shoul d be given an year of
allotment on the basis of the follow ng rul es bel ow
(1) 'The number of conpl eted years of actual experience
of the “officers after attaining the age of 25 and
uptothe 31st Decenber, 1948 as certified by the
Speci al Recruitnent  Board will be the period of
previ ous experience to be taken into account.
This period will be divided into two parts, Nl and
N2 as bel ow
(a) N1 means the period of continuous enpl oynent
on a (pay or income of not less than Rs. 800
per month between 31st Decenber, 1944, and
the 31st Decenber, 1948, inclusive.
(b) N2 means the entire period of previous

experience to be t aken into account,
excl usive of NI1.
(2) The year of allotnent in each case will be 1949-Y,

where Y = N1+1/2 of N2."
36
These instructions forma part of counter-affidavit
filed on behalf of the Union of India and are printed in the
Al India Services Manual, Second Edition, at p. 774, with
the heading "Executive Instructions/Orders issued by the
Governnment of India under the Indian Administrative Service
(Regul ation of Seniority) Rules, 1954".
The year of allotment: "N fornula:
Rule 3 of the Indian Adm nistrative Service (Regul ation
of Seniority) Rules, 1954, so far as rel evant, reads:-
"3. Assignnent of year of allotnment-(1) Every

officer shall be assigned a year of “allotnment in
accordance with the provisions hereinafter contained in
this rule.

(2) The year of allotnent of an officer in service
at the commencenent of these rules shall be the sanme as
has been assigned to himor may be assigned to him by
the Central Governnent in accordance with the orders
and instructions in force imediately before the
commencenent of these rules.”

Even according to the appellant, he is not entitled,
under the "N formula as it stands, to a credit of nore than
8 years. If that be so, the Hgh Court quite properly
declined to exercise its extra-ordinary jurisdiction under
Article 226 of the Constitution inasmuch as no wit or
direction could be issued, in a matter which was essentially
in the discretion of the Governnent, to re-fix his seniority
by giving credit for 9 years instead of 8 years as provided
for, as adnmttedly the rel evant instructions require
"conmpl eted years of actual experience’

Normal Iy, the decision of the Government of India
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assigning a year of allotnment to a particular officer under
Rule 3 of the Indian Adm nistrative Service (Regul ation of
Seniority) Rules, 1954, or in accordance wth orders and
instructions issued by the Central CGovernnent in that behalf
before the comencenent of these Rules, is final and cannot
be interfered by the Courts wunder Article 226 of the
Constitution unless such deci sion was capri ci ous or
arbitrary or in breach of the said Rules. The sanme principle
shoul d apply to the assignment of a year of allotnent under
the "N fornula.

The contention that the Governnent of India should have
condoned the short fall of six days by relaxation of the
rel evant Rul es wunder the powers vested in it by the Al
India Services (Conditions of Service-Residuary WMatters)
Rul es, 1960, can hardly be accepted. These Rules were not in
force when the Governnent of India, Mnistry of
37
Hone Affairs, by their letter dated July 19, 1951 issued a
statenent 'showing their vyears of allotnment assigned to
officers borne on the Indian Cvil Admnistrative Service
cadre of ~Orissa, wherein the year of allotnent assigned to
the petitioner was 19431/2, ~or even at the time when the
Mnistry of Hone Affairs by its letter dated June 11, 1952
rejected his representation in that behalf, while revising
his year of allotnent to 1944. The relevant records of the
Government of India, Mnistry of Home Affairs disclose that
the Government of India adopted a uniformwpolicy in this
regard and short falls of even less than 6 days have not
been condoned so that there could be uniformty of taking
note of ’conpleted years of service', irrespective of the
short fall of nunber of days, 1in calculating the year of
allotment in every case under the 'N fornmula:

The question of relaxation was considered at the
hi ghest level as admitted by the petitioner hinself. The
records of the Covernnent of India, Mnistry of Hone
Affairs, disclose that by letter dated June 11, 1952, the
Government of India after due consideration, rejected the
representation of the petitioner, by issuing an order to the
follow ng effect: -

"I amdirected to say that the Government of India
have careful ly considered the points raised by Sri Suri
in his representation. The decisions thereon are as
foll ows: -

(i) Considering the circunstances in which the pay
scale in the Arny was generally  reduced and a
"protection pay’ was given, the Governnent of
India consider that it would only be fair that the
"protection pay’ granted to Sri Suri| during his
service in Arny should be "treated as part of his
basi ¢ pay for purposes of determ ning his
seniority.

(ii) The Cal cutta Compensatory Allowance and the
Lodgi ng Al l owance drawn by Sri Suri during the
period Cctober 1944 to August 1947, cannot - be
treated as part of pay for conputing N1 or N2.

(iii) Sri Suri has represented that the conpl eted years
of service after attaining the age of 25 upto the
31st Decenber 1948, calculated in accordance with
the formula falls short of one additional year in
hi s case because of a shortage of six days. He has
requested that this deficiency should be condoned.
The Governnent of |India have rejected simlar
requests for condonation of even shorter periods
and regret, therefore, that they are wunable to
accede to the request.
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2. On the basis of the decision referred to in para

1(i) above, Shri Suri’s revised year of allotnent

works out to be 1944. His position in the Orissa

I ndi an G vil Admi ni strative gradation Li st

(forwarded with the Mnistry of Honme Affairs

letter No. 2/3/52-Al'S, dated the 26th April, 1952)

will therefore be immediately below Sri S T.

Merani (S. No. 12) and above Sri S.S. Murthi (S.

No. 33). The serial nunbers of Sri Mirthi and

officers below himin the list may be changed

accordingly." (Enphasis supplied).

The matter did not rest at that. Thereafter, the Al
India Services (Conditions of Service-Residuary WMatters)
Rul es, 1960 were framed, and by Rule 3 the Centra
CGovernment were conferred power to relax the rules and
regul ati ons regul ating the conditions of service appointed
toan Al India Service, in any particular case, on the
ground ' undue  hardship’, as they may consider it necessary
for dealing with the case in a just and equitable manner. A
doubt was - raised whether ~the power  of relaxing rules was
intended to be applicable to 'Recruitnent Rules’ also. The
CGovernment of India have held that the 'Recruitnment Rul es’
cannot be rel axed under Rule 3. Nevertheless, the petitioner
kept on maki ng /representations and  the question was
reconsi dered on occasi ons nore than once as reflected in the
order of Sri CGovind Ballabh Pant, Mnister for Home Affairs,
dated June 1, 1958, which reads:-

"Sri Suri’s. case has -been considered nore than
once. | do not find, however, any adequate reasons for
revising the orders already passed. It would be
difficult to condone the deficiency even if it be of
only 7 days in the case of only one officer. The rule
whi ch gave an advantage to married officers cannot
apply to himas he was not married at the tine."
(Enphasi s supplied).

Even assum ng there was ‘a power to condone the
deficiency, the nmatter rested entirely in the discretion of
the Government of India. Wien a decision in a policy matter
like this is left to the absolute discretion of the
Executive, we do not see how the Courts can interfere and
issue a direction to the CGovernnent of India to reconsider
the matter afresh, after a |apse of nore than 25 years. |t
would not only disturb the conbined gradation list of the
of ficers belonging to the Indian Adm nistrative Service, but
also affect the seniority of many officers who have not been
i npl eaded in these proceedings. My be, many of them nay
have died or retired and even as regards the others, they
may have been confirnmed in the super-tine grade.

39
The High Court, therefore, rightly, in our opinion, held
that there could be no interference in such matters.
‘N Fornmula and F.R 9(21) (b):
F.R 9(21)(b) reads:-
"(b) In the case of a nmlitary officer, in receipt
of the rates of pay introduced on July 1, 1924, pay
i ncludes the anount which he receives nonthly, under
the follow ng designations:-
(i) pay of appointnent, |odging allowance and
marri age al |l owance; and

"(ii) pay of rank, command pay, additional pay,
Indian Arnmy allowance, |odging allowance and
marriage all owance."

F.R 2 provides that the Fundanmental Rules shall apply,
subject to the provisions of F.R 3, to all Governnent
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servants whose pay is debitable to civil estimates and to
any ot her class of CGovernnent servants to which the
Presi dent nay by general or special order declare themto be
applicable. It is, however, provided by F.R 3 that unless
it be otherwise distinctly provided by or under the rules,
nothing in these Rules shall apply to Governnent servants
whose conditions of service are governed by Arnmy or Marine
Regul ations. It is, therefore, obvious that the definition

of "pay’ in the case of a nmilitary officer, introduced by
F.R 9(21) (b), is for ’protection pay , when such officer
is recruited in civil service under the enploynent of the
Union of India, i.e., for fixation of his pay in such

service. For this limted purpose, the term’pay’ not only
i ncludes the 'rank pay’ but also command pay, additional pay
etc., and, ’'allowances” |ike |odging allowance and narri age
al l owance are treated as part of ’'pay'. If a nilitary
of ficer had been receiving any of these allowances, they
will fall  under the -head 'pay’  under F.R 9(21) (b). F.R
9(21) (b)  had, therefore, no relevance in the mtter of
fixing the “seniority of Enmergency Recruits fromthe ' Qpen
Market’ to the Indian Administrative Service, like the
petitioner, even where they were drawn fromthe Army, but
was applicable only in regard to fixation of their initia
pay.

It is, however, ~argued that the petitioner was a
regular Arny O ficer at the time when he was appointed as an
Emergency Recruit fromthe ' Open Market’ and, therefore, his
pay for purposes of \ calculating the year of allotnent was
regulated by F.R 9(21) (b), in the absence of any provision
to the contrary.

40

The argunment appears to be sonmewhat attractive but on
deeper considerations nmust be rejected.. The underlying
principles on which the "N formula was evolved by the
CGovernment of India are set out in the letter of the
M nistry of Home Affairs, dated July 18, 1949, the substance
of which reads:

"4, No decision has yet been reached about the
seniority to be accorded to candidates fromthe ' Qpen
Market’ appointed to the |AS on the reconmendation of
the Speci al Recrui tnent Boar d. There wer e two
al ternative methods by which seniority of such officers
shoul d be determined, viz. (a) on the principleof the
"basic pay’ or (b) related to the experience whichthe
candi dates concerned had gained in <their  respective
enpl oyrment, profession or business. The ’"basic pay’ of
the Emergency Recruits drawn fromthe ' Open Market’ had
been fixed mainly on the basis of age. As regards (a)
it was felt that if seniority is to followstrictly the
basic pay, the initial 'basic pay’' would be subject to
a maxi mum of Rs. 660/- for the junior-scale and Rs
1,000/- in the senior-scale which represents the pay
adnm ssible in the tenth year of service at the age of
36. The alternative nethod of approach, i.e., to relate
seniority of the new recruits to be length of his
actual experience in the previous enploynent, business
or profession, would be fair to the recruits thensel ves
inter se as it would maintain a distinction on the
basis of their ’'actual experience’ . It was, therefore,
proposed that «credit should be given to the Energency
Recruits for the purpose of determining their seniority
inthe IAS at the rate of six nmonths in every year of
experi ence which such recruits nay have after the age
of 25."

The ’'pay’ for purposes of determining the vyear of
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allotment under 'N forrmula of such recruits Ilike the
petitioner was, therefore, the ’'basic pay’ which nust
necessarily exclude allowances. This concept of ’'basic pay’
for fixation of initial pay is reflected in the Indian
Admi ni strative Service (Pay) Rules, 1954 which takes into
account only the "initial pay’.

It has been stated on behal f of the Union of India that
the Speci al Recrui tnent Board, for this recruitnent,
i ntervi ened candi dates who were already enpl oyed under the
Government or in comrercial firms or business houses and in
public or 1local bodies as well as menbers of +the I|ega
profession and others and out of 153 candidates sel ected,
115 were Covernnent servants, 15 were from conmmercial firnms
and
41
busi ness houses, 8 from public and |ocal bodies, 4 from
| egal profession and 11 from.other sources. The rul e which
requires credit “to be given for the period of continuous
enpl oyment on- pay or incone not less than Rs. 800/- p.m
woul d, therefore, apply wuniformly to persons who were
previously |l awers or enployed in business houses or in
CGovernment services. Uniformity in such a case can only be
attained by excluding all owances in every case, because the
al  owances which persons drawn fromthese different sources
woul d be getting, would be varied in character. The
CGovernment of India, therefore, acted fully in consonance
with Articles 14 and 16 of the Constitution in excluding
al  owances in conputing the pay. The amount of Rs 800/-p.m
was taken as a basis as it was the first stage in the senior
time scale of pay of officers in the Indian Adm nnistrative
Service. In this scale, the amount of Rs 800/- is the ’basic
pay’ wi thout including allowances.

Under these circunstances, the decision taken fromthe
begi nning was that allowances would not be included in
conputing the pay and as long as this decision is applied
uniformy, without exception, the -appellant can have no
grievance in this regard to seniority specifically as
al | owances would have to be added uniformly to “all other
persons in the seniority list. Thus, the definition of 'pay’
in F.R 9(21)(b) is applicable only for the fixation of
"pay’ of a Governnent servant who had been recruited from
the armed Forces. In such a case, the total salary including
such allowances as falling wthin the definition, is taken
note of. The petitioner adnmittedly was given an initial pay
of Rs 1,000/- i.e. much higher than officers appointed to
the Indian Administrative Service on the result ~of the
conpetitive exam nations. Here we are not concerned with the
fixation of pay of the petitioner but with regard to the
Rules relating to the fixation of his seniority which would
take note of the period prior to his recruitment ' to the
Indian Administrative Service and for that purpose the
"basic pay’ alone was relevant. The concept of pay under
F.R 9(21) (b) cannot, therefore, be introduced for purposes
of regulating the year of allotment under "N fornula, as it
relates to fixation of seniority and not of pay. The nmatter
falls to be regulated by the interpretation placed by the
CGovernment of India, Mnistry of Hone Affairs in their
letter dated July 18, 1949.

If the definition of "pay’ in F.R 9(21) (b) was to be
taken note of, then Calcutta conpensatory allowance and
marri age all owance would al so be included. Cbviously, a rule
whi ch nmakes seniority dependent upon narriage all owance and,
therefore, on whether the officer was married or not will be
violative of Article 14 of the Consti -

42
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tution. The appellant gave up before the High Court his
claimto the inclusion of marriage all owance t hough covered
by the definition of pay, and in this Court his claimfor
the inclusion of Calcutta Conpensatory Allowance. In dealing
with the question, the High Court has observed that the word
"pay’ in the context of the relevant Rules and Instructions
i ncluded only such allowances as were intended to form an
addition to pay and not conpensatory all owance |ike Calcutta
City Allowance and Lodging Allowance etc., i.e., allowances
which were essentially conpensatory in character and were
intended to be reinbursed to the Governnment servant for the
expenditure incurred by him in the course of his duty and,
therefore, they could not be taken to formpart of 'pay’ as
referred to inthe 'N fornula. W cannot see that the
appellant is on a better footing as regards |odging
al  owance, which is usually given to Arny Oficers in lieu
of rent-free quarters. They become at once disentitled to
such allowance the nonment they are allotted quarters.
Lodgi ng al'l owance is, therefore, essentially conpensatory in
nature. The inclusion of pay as defined in F.R 9(21) (b) in
the "N formula to include the Lodging allowance, is not
permissible as the appellant would have to claim the
application of the definition of "pay in its full rigour or
not at all. Any other construction will lead to nmanifest
injustice as it would result in discrimnation between
persons simlarly situated, i.e., between an Arny Oficer in
receipt of lodging allowance in lieu of rent-free quarters
and one in occupation of such rent-free quartes, in the
matter of seniority in the Indian Adninistrative Service.
The inevitable conclusion, therefore, is that the definition
of "pay’ in F.R 9(21) (b) was not applicable for purposes
of fixation of seniority of the appellant.
Fundamental Rules and their applicability:

It is not necessary for our purposes to deal with the
| arger question as to whether the Fundanental Rules regul ate
the conditions of service of ~“menbers of the Indian
Adm nistrative Service. As at (present advised, we are
inclined to think that their conditions of service are
regul ated by the provisions of Al India Services Act, 1951
and the various Rules and Regulations framed thereunder
such as Indian Administrative Service (Recruitnment) Rules,
1954, Indian Admnistrative Service (Cadre) Rules, 1954,
Indian Adm nistrative Service (Pay) Rules, 1954, 1ndian
Admi nistrative Service (Regulation of Seniority) Rules,
1954, Indian Admi ni strative Service (Appoint nent by
Pronotion) Regul ation, 1955, Al India Services (Discipline
& Appeal) Rul es, 1955 and 1969, Al India Services
(Condi tions of Service-Residuary Matters) Rules, 1960 etc.
When there is speci-

43

fic provision made in regard to themon a particul ar subject
regulating their conditions of service in the said Act and
the Rules, the question of applicability of the Fundamenta
Rul es does not ari se.

Even assum ng that the Fundanent al Rul es wer e
applicable on August 7, 1950 i.e. at the time when the
appel l ant was appointed to the Indian Admnistrative
Service, these Fundamental Rul es ceased to be applicable on
the comng into force of the aforesaid rules and regul ati ons
franmed under the Act, unless the President by an order under
F. R 2 declared themto be so applicable.

Conbi nati on of posts and right to Additional Pay under
F. R 49:

The short question for consideration is whether the
appel l ant was entitled under F.R 49 for the period from
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Septenber 11, 1961 to Decenber 23, 1963 during which he
si mul taneously held both the posts of the Salt Commi ssioner
and the Managing Director, Hindustan Salt Ltd., wth
headquarters at Jaipur, to the full salary of one post and
additional salary of a nmaximumof 50% of the second post.
The answer must clearly be in the negative. The provisions
of F.R 49 were not applicable to him after the Indian
Admi ni strative Service (Pay) Rules, 1954 were brought into
force; and even if they were, F.R 49, in terns, provides
that when a civil servant holds two posts. he is disentitled
to draw the salary of both the posts. Al that such a civi
servant beconmes entitled to is the salary of the higher
post, but no additional salary can be allowed for performng
the duties of the |ower post. Thus, the pay of one of the
posts can be allowed. Furthernore, the rules relating to pay
applicable in 1962 were the Indian Admnistrative Service
(Pay) Rules, 1954 which  make no provision for additiona
pay.

Rul e '13 of the said Rules reads as follows:-

"13. Repeal and saving.-Any rules corresponding to
these rules and in force imediately before the
conmencement of these rules are hereby repeal ed:

Provi ded that any order made or action taken under
the rules so repeal ed shall be deened to have been made
or taken wunder the corresponding provisions of these
rules."

It would thus follow that the provisions of Fundanenta
Rules in regard to pay, even if applicable, ceased to apply
fromthe date on which the |Indian Adm nistrative Service
(Pay) Rules, 1954 cane into force. The appellant therefore,
would normally not be entitled to invoke F.R 49 in regard
to the salary paid to himwhen he was sinultaneously hol di ng
the two posts in question.

44

Even assuming that the provisions in the Fundanenta
Rul es would continue to apply to a menber of the Indian
Adm nistrative Service in regard to which no /specific
provision is nade by framing a rule under the Al /India
Services Act, 1951 and, therefore, the appellant was stil
governed by F.R 49, he had no claim to any additiona
salary. The records of the CGovernnment of India, Mnistry of
Hone Affairs disclose that the ground on which the claim of
the appellant was rejected was that at the tine the post of
Managi ng Director, Hindustan Salt Ltd. was brought into
exi stence, there was a down-grading of the posts of Salt
Conmmi ssioner having regard to the dinmnutionin the nature
of duties and responsibilities attached to the said post.
Normal Iy, this should have resulted in a reduction in the
scale of pay of the post of Salt Conm ssioner, but’' the
CGovernment of India, on due application of mnd, refrained
fromdoing so, purely on consideration of his additiona
charge, and continued the post in the same scale of pay as a
result of which the appellant in fact, obtained nbnetary
benefit. For this reason, the Finance Mnistry did not agree
to any extra renuneration over and above the scale of Rs.
1800- 2000/ - to the Salt Conmi ssioner-cum Managi ng Director.

The grievance of the appellant that his successor-in-
office to the post of Salt Conm ssioner, Jaipur was given a
pay of Rs. 2, 250/ - was al so consi der ed, but hi s
representation was rejected on the ground that the said
i ncurbent had already been drawing Rs. 2,250/ when he was
asked to hold the post of Salt Conmi ssioner, Jaipur. The
rel evant records di scl ose again a full and detailed
application of nmind to the issues invol ved.

Thus there was no question of the appellant being
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entitled to be given an additional pay under F.R 49 i.e.
full salary of one post and additional salary upto a naximm
of 50% of the other post, for the period from Sepetenber 11
1961 to Decenber 23, 1963, during which he simultaneously
hel d both the posts.

‘ Next Bel ow Rul e’

The intention wunderlying the second proviso to F.R
30(1) which is commonly known as the 'Next Below Rule’ is
the principle that when an officer in a post (whether wthin
the cadre of his service or not) is for any reason prevented
fromofficiating in his turnin a post on higher scale or
grade borne on the cadre of the service to which he bel ongs,
he may be authorised by special order of the appropriate
authority pro forma officiating pronotions into such scale
of pay and thereupon be granted the pay of that scale or
grade, if they be npre advantageous to hi mon each occasion
on which the of ficer inme-
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diately junior to him in the cadre of his service draws
of ficiating pay in that scal e or grade. The principle behind
the so-called rule is evidently that an officer out of his

regular line should not suffer by forfeiting acting
promoti on which he would otherwi se have received had he
remained in his regular ~line: The State of Mysore v. M H
Bellary. (1)

The real inplications of the 'Next Below Rule as

defined in the Secretary of State for India’s ruling
clarified by the Governnent of India, Mnistry of Finance by
letter no. 2(25)-Est.l11/46, dated April 2, 1947: Al India
Servi ces Manual, 2nd ed. pp. 765-66, in so far as they bear
upon the claimor right to the benefits thereunder in
respect of the appellant, are extracted bel ow -

"The so-called ’'rule’ is not a rule of any
i ndependent application. It sets out only the guiding
principles for application’in any case in which the
CGovernor-Ceneral in Council, or the Governor exercising
his individual judgrment - in virtue of the powers

conferred on himby the Secretary of State’s Rule of

the 14th April, 1942 (published with Hone Depart nent

Notification No. 195/40 Ests., dated the 9th June

1942), proposes to regulate officiating pay by specia

orders under the second proviso to Fundanental Rule

30(1). The condition precedent to the application of

the 'Next Below Rule’ nust, therefore, be fulfilled in

each individual case before action may be taken under

this proviso."
It would thus appear that the ’'next Below Rule’ is not a
rule of any independent application. It sets out only the
guiding principles for application in any case in which the
Presi dent or the Governor proposes to regulate an
officiating pay by special order under the second proviso to
F.R 30(1). The condition precedent to the application of
the "Next Below Rule’ must, therefore, be fulfilled in each
i ndi vidual case before any action can be taken under this
provi so.

It was not disputed before the Hi gh Court with regard
to the ’'Next Below Rule’ that pronotion to a post in super-
time scale involves an elenent of selection and not nere
seniority. The Government of India, Mnistry of Hone
Affairs, intimated the petitioner in June 1965 that his
representation for fixation of pay in the super-tine scale
on the basis of the 'Next Below Rule’ had been rejected. It
was, therefore, accepted before the H gh Court that there
was due application of mind by the Government of India to
the case of the peti-
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tioner in respect of his claimto the benefit of the ' Next
Bel ow Rule’ and that there was nothing to show that the
Government had acted nala fide or in an arbitrary manner in
rejecting his claim

The Additional Solicitor General placed before us
vol um nous records showing that, as a rule of wuniversa
application, the benefit of the 'Next Bel ow Rul e has never
been extended when there is pronotion to a post in super-
time scale. This is a problem which has faced the Gover nnent
of India on numerous occasi ons and eventually the Governnent
reached a uni form decision that the ' Next Bel ow Rul e, shoul d
not be applied to a super-tinme scale post, «carrying Rs.
2,500-125/2-2750 for considerations of policy whhich are
these: (i) The length “of Service which officers in States
have to put in before they get pronotion to super-tine scale
is not wuniform (ii) Mst of the States have got Divisiona
Conmi ssioners, while some States do not have this post,
(iii) The posts of  Secretaries in sone States carry pay in
super-time scale while in other these posts carry pay in the
seni or scale; and (iv) An officer mght be good enough to be
a Divisional Conm ssioner, but mght not be good enough to
be Joint Secretary tothe Government of |ndia.

The benefit of the *"Next Below Rule’ is available in
the selection grade but this benefit has not so far been
allowed to the menbers of the Indian Adm nistrative Service
in the super-tine scale. The considerations on which this
policy of the Central Government is based are contained in
the note of Sri L. P. Singh which is reproduced bel ow -

"The | ength of service which officers in different

States have to put in before they get pronotion is not

uniform In sone States, officers becone Conmi ssioners

inthe 15th or 16th year of service, in sonme, even
of ficers who have put in 20 years service in the |ndian
Cvil Service are still drawing pay in the senior tine

scale. Again while nmbst  States have got Divisiona
Comm ssi oners, sonme have not. Further, Secretaries to
CGovernment in West Bengal, Maharashtra and Gujarat are
al l oned special rates of remuneration. Again, while an
of ficer may be good enough to be a Divisiona
Conmi ssi oner, he may not necessarily be good enough to
be a Joint Secretary to the Governnent of India."
It appears that the State Governnent of Tam | Nadu nade
a reference on the subject, and the matter was studied in
depth by the various nministries. The Mnistry of Hone
Affairs was not unfavourably inclined. It expressed that
since new guide-lines have been evolved and the State
Covernments have been requested to constitute
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a Screening Conmittee for considering the cases of the
nmenber s of t he I ndi an Admi ni strative Service for

appoi ntnents to posts carrying pay in super-tinme scale, the
benefit of super-tinme scale should be extended to officers
on deputation wth the Government of India under the ' Next
Below Rule’. It, however, agreed that there cannot  be
conplete uniformty at any particular tinme, since the length
of service which officers in different States have to put in
before they get pronotion is not uniform but expressed that
this criterion loses much of its force with the passage of
time and that the view that an officer m ght be good enough
to be a Divisional Conmm ssioner and m ght not be good enough
to be the Joint Secretary to the Governnent of India, hits
at the very root of the systemof Administration which we
have adopted in this Country. It further expressed that the
fact that nost  of the States have got Di vi si ona
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Conmi ssioners while sone States do not have these posts, has
no relevance. It, therefore, proposed that of ficers
belonging to the Indian Admnistrative Service should be
given pro forma promotion to the super-time scale by the
State Governnent under the 'Next Below Rule’ so that the
service rendered by such officer from the date of such
pronmotion, will count for the purpose of fixation of initia

pay, on reversion to the present cadre, and also for the
purpose of increnments, and the benefit should be all owed on
"one for one basis’. It was also suggested in the
alternative, that if the benefit of the ’'Next Bel ow Rul e’

could not be extended to such officer and if he is detained
by the Governnent in a lower post at the Centre against his
wi shes and in public interest, he should be given the
"hi gher pay’ on personal basis, i.e., as a neasure persona

to him within the frame-work of the policy quoted above.
VWen the matter was referred to the Mnistry of Finance, it
did not~ agree to either proposal, and the Mnistry of Law
rightly pointed out:

“I't is not appropriate to raise the scale of ex-
cadre post to that _of super-tinme scale nerely because
the i ncunbent has become due for pronotion to the
super-time scale. The pay attached to a post is with
regard to the nature of the duties and responsibilities
and not wth reference to the entitlenent of the
i ncunbents. "

As regards, the scope of the protection of pay envi saged by
the proviso to sub-rule (2) of "Rule 6 of the Indian
Admi nistrative Service (Cadre)  Rules, the Law Mnistry
advi sed that:

"The concept of the basic pay which the officer
woul d have drawn but for his deputationis limted to
t he basic
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pay of the post to which he woul d have been pronoted in

the natural course of thingsbut not to a post like a

supertime scale to which appointrment is not only on the

basis of seniority but also nerit and suitability."

Thus the present position is that the benefit of the
"Next Below Rule is available at the first stage of
selection i.e. at the time of appointment in the selection
grade but not at the second stage, nanely, at the tinme of
pronotion to the super-tinme scale.

It is, therefore, abundantly clear that the appellant
cannot claim as a right the super-tine scale nerely on the
basis of his seniority anobng the nenbers of the Indian
Admi ni strative Service belonging to the Orissa cadre. The
process of appointment to the super-tinme scale is by
sel ection. When the elenment of selection cones in, /'this
pronmoti on nust be subject only to the clainms of exceptiona
merit and suitability, and is not a matter of right: Union
of India v. ML. (Capoor(1l). Promotion to the super-tinme
scale is, therefore, not a matter of course. The officer
must stand the test of suitability and his integrity nust be
beyond doubt. For this purpose, there is a Senior Selection
Conmittee which prepares a select list of suitable officers
whi ch  nust be approved by the Union Public Service
Conmi ssion. The Senior Selection Conmittee has to prepare a
panel of names for each grade and submt the sanme for
approval to the Union Public Service Conm ssion as well as
to the Government of India, Mnistry of Hone Affairs. The
select list has to be reviewed and revi sed every year, and
the Senior Selection Conmittee neets annually. The essence
of hol ding Selection Comrittee nmeeting annually is that each
annual proceeding is independent of the other. That is why
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as soon as the proceedings of the new Selection Commttee
are approved by the Union Public Service Conm ssion, the
proceedi ngs of the wearlier Selection Conmittee becone
i noperative. No manner of «continuity can, therefore, be
imputed to the proceedi ngs of the wvarious Selection
Conmittees. It is not the petitioner’s case that his name
was ever brought into the select list by the Senior
Sel ection Conmittee and approved by the Governnent of India,
Mnistry of Hone Affairs, for appointnent in the selection
grade. If the petitioner was 'consciously’ passed over by
the Senior Selection Conmittee or the Governnment of |ndia,
Mnistry of Hone Affairs, then there is no question of the
applicability of the 'Next Below Rule’.

Muich stress was, however, laid on the letter of Sri
R N. Mohanti, Joint Secretary to the Governnment of Oissa,
Political & Services Departnent, dated My 7, 1963,
addressed to the petitioner in re-
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ply to his letter ~dated March 15, 1963 for the subni ssion
that had " renmained in his parent cadre, he would have been
pronot ed and drawn pay in the super-tinme scale. It was urged
that the petitioner should  have been given pro forma
promoti on and the higher scale of pay in the super-tinme
grade under the ’'Next Bel ow Rul e’ because his junior in his
parent cadre had been pronoted to such scale of pay or
granted ' higher pay’/, on personal basis to conmpensate for
the financial |oss suffered by himdue to his retention in a
| ower post at the Centre. We are afraid, the contention nust
be rejected. The aforenentioned letter only stated that his
case would have been  ’considered in the normal course for
appointnent to the selection grade as well as to a super-
time scale post, had he conti nued under the State
Governnment. It did not at all nmention nor could it be
construed to nean that he was entitled for appointnent to a
post in super-time scale on account of his seniority on the
basis of the "Next Below Rule’. In any event, the letter, we
are afraid, cannot take the place of the recommendation of
the Senior Selection Comittee.

In the result, the appeal fails and is disnmssed. There
shall be no order as to costs.
N. V. K. Appeal ~di sm ssed.
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