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This crimnal \ appeal by Special Leave is filed by the
State of Orissa challenging the judgnent and order of
acquittal dated 31.7.84 passed by the H gh Court of Oissa.
The respondent/accused was put wup for trial for an offence
puni shabl e under Section 302 |PC for conmtting the nurder
of his wfe, sarita Sahu. The Sessions court accepted the
evi dence of dying declarations |led by the prosecution being
trustworthy and accordingly convicted the respondent under
Section 302 | PC and sentenced him to suffer life
i mprisonnent. the respondent preferred an appeal to 'the High
court of Oissa which was allowed by the Learned D vision
Bench of the Said Hi gh Court holding that the prosecution
evidence is not sufficient to hold the respondent guilty of
an of fence punishable under Section 302 |IPC for commtting
the murder of his wfe. It is this order of the H gh Court
dated 31.4.84 which is the subject matter of challenge
bef ore us.

(2) It was alleged by the prosecution that onthe fatefu
ni ght of Septenber 19,1979 when Sarita Sahu (since deceased)
was sleeping wth her nother Bal nsti Sahuani (P.W4) in the
ot her varandah of their house in village Bilaigarh, D stt.
sundergarh, the respondent poured petrol on the body of his
wife, sarita Sahu and lit the fire. Bhadra Sahu, the father
of Sarita who was sl eeping nearby in the sane varandah woke
up and when the saw the blaze of fire he called his wfe.
It was then noticed that Sarita Sahu was conpl etely burnt.
She was then taken to the Laing primary Health Centre where
she succunbed to the burn injuries during the sane night.
The first Information Report came to be |odged. After
conpleting the necessary investigation the respondent was
put up for trial for an of fence puni shabl e under Section 302
| PC.

(3) The respondent denied the charge and pl eaded that he is
i nnocent and he has been falsely inplicated in the present
crine.

(4) At the outset it nmay be stated that there is no eye
witness to the occurrence. The prosecution mainly relied
upon the evidence of oral dying declaration which was
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alleged to have been nmde by Sarita sahu to her nother
Bal amati  Sahuani (P.W4) and her elder sister, Mlati
Sahuani (P.W5). It is alleged that Sarita al so made a dyi ng
decl arati on which was recorded by Dr. Prenananda Pattanaik
(P.W1).

(5) It my be stated that the factumof death of Sarita
Sahu was not chall enged before the courts below Sarita sahu
Was not challenged before the courts belowas well as in
this court. Dr. Premananda Pattanaik (P.W1) noted as many
as five injuries on the dead body of Sarita Sahu and opened
that she di ed because of extensive burn injuries. W however
see no reason to interfere with the said finding

(6) Coming to the conplicity of the respondent in the
present crime as stated earlier the prosecution nmainly
relied upon the alleged dying declarations nmade by her to
her nmother, Balmati ~ Sahuani (P.W4) and sister, Mlati
Sahuani (P.W5) . The High Court after careful Scrutiny of
the evidence did not find the same as credible one and
therefore, held that it could not be the basis of conviction
of the respondent. W have al'so gone through the evidence of
both these wtnesses and are satisfied that the said
evi dence does not insoire confidence in us to accept it to
be credible. It is the prosecution case that during the dead
hours of the night the occurrence took place when Sarita
Sahu, her nmother and father were fast asleep the father of
Sarita Sahu (now dead) when got up, he saw the blaze of fire
and called his wife, Balami Sahuani (P.W4). It is true
that P.W4 asserted in her evidence that she saw the accused
when she got up but, however her statenent does not inspire
confidence in us. Both these wi tnesses asserted that Sarita
Sahu told themthat accused had poured petrol and set her on
fire. It is difficult to accept the evidence having regard
to the extensive burn injuries sustained by Sarita Sahu who
died during the sane night. If the evidence of these two
witnesses is left out then the story of the prosecution as
regards the alleged oral dying declaration disappears .
Coming to the dying declaration (Ext. 4) recorded by Dr.
Premananda Pattanaik (P.W1) we find that he has admitted in
H S evidence that when Sarita Sahu was brought to the
di spensary she first was given an injection-and thereafter
her statement was recorded. He further stated that she was
conscious at that time. He also admtted that she -died

within 15 mnutes after recordi ng her dying declaration . It
is relevant to not trat Dr. Prenananda Pattanai k (P.W1) has
not certified that she was in her full ~senses and was

nmedically fit to nmake a statenent although he had certified
that she was conscious. Having regard to the fact that she
had sustained extensive burn injuries and died within 15
mnutes inmmediately after recording the statenent, it
appears to us that she might not be in a proper and fit
condition to nmake a statenent as regards her cause‘ of death.
The High Court did not feel it safe to rely pool the dying
declaration (Ext. 4) recorded by Dr. Prunananda Pattanaik
(P.W1). Having regard to the facts and circunstances of the
case we also do not think it safe to rely upon the dying
declaration (Ext.4) . the viewtaken by the H gh Court
cannot be said to be unreasonable one. In the result the
appeal fails and the sane is dismssed.




