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HEADNOTE

The CGovernnent of India, in 1950, framed a rule for
pronoti on of an Income Tax O ficer as Assistant Conm s-
sioner and it was published as rule 18 in/Vol. 11 of the
Ofice Manual published in 1955. The rule provided t hat
pronmotion shall be strictly on nerit and that no one should
ordinarily be consi dered for pronotion unless he has com
pleted at | east ten years service as Incone Tax Oficer.  In
1957, a nmenorandum was i ssued by the Central Board of = Reve-
nue containing the followi ng principles for proration of
Income Tax Officers Cass | as Assistant Comm ssioners.

1. Greater enphasis should be laid on nerit asa criterion

2. The Departnental Pronotion Committee should first
decide the field of choice, nanely, the number of eligible
officers awaiting pronotion who should be considered for
inclusion in the selection list. An officer of  outstanding
nerit may be included in the list even if he is outside the
normal field of choice.

3. The field of choice wherever possible should extend
to 5to 6 times the nunber of vacanci es expected.

4. From anong such officers those who are considered
unfit for pronotion should be excluded and the renmining
shoul d be classified as 'outstanding’ very good and 'good
on the basis of nmerit as determined by their respective
records" of service. The selection list should then be
prepared by placing the ganmes in the order of these three
categories w thout disturbing the seniority inter se wthin
each category.

5. Pronotions should strictly be nade from such selection
list in the order in which the nanes are finally arranged.
The selection list should be periodically reviewed renoving
from the list names of persons who have been pronoted and
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i ncludi ng fresh nanes.

On 16th August 1972 this Court set aside the seniority |ist
in the first Bishan Sarup Gupta case [1975] Supp. SCR 491
and gave directions for preparing a fresh |ist. Oh 21
December 1972, the Governnment applied to this Court for
maki ng ad hoc pronotions and the court permtted themto do
so. Accordingly, in March 1973 and Novenber 1973 the Board
pronmoted 59 and 48 Incone Tax Oficers respectively as
Assi st ant Comm ssi oner s. It was distinctly stated in
those two orders that the ad hoc appointnments made agai nst
those posts were provisional and that the appointnents
eventually be nade on the basis of the revised seniority
list of Income Tax Officers Class | as finally approved by
this Court, and on selection by a duly constituted Depart-
nmental Pronotion Conmittee in accordance with the prescribed
procedure.In  February 1973, the Income Tax O ficers (C ass
) Service  (Regulation of Seniority) Rules, 1973, were made
and a revised seniority list of Income Tax Oficers Cass |
was nade on the basis of those rules. The list as well as
the” Rules were approved in the second Bishan Sarup Gupta
Case [1975] 1 SCR 104. From'such seniority list the Depart-
mental Pronption Committee made a selection list in July
1974, for proration of Inconme .Tax Officers, Class |, as
Assi stant Conm ssioners. There were 112 vacancies and the
Government /sent 336 nanes in the running order of seniority
for consideration of the field of

29

choice. The Conmittee followed the instructions in the 1957
Menor andum an.d found 276 to be fit for the field of choice,
assessed the nerits of 145 persons in order of seniority,
found one officer outstanding, 114 very good, and 7 Sched-
ul ed Castes/ Tribes officers good, according to the instruc-
tions. The Selection list was challenged in.  various High
Courts. Two of the High Courts held in favour of the peti-
tioners and the other H gh Courts gave interimorders stay-
ing the operation of the Selection List.

In appeals by the Union of Indiato this Court, the
respondents sought to support the judgnents in their- favour
on the follow ng contentions :--

(1) The requirenent in the rule regarding 10 years
experi ence was not abrogated as contended by the Governnent
and the affidavits field in the —various proceedings on
behal f of the Union as well as the petitioners showthat the
10 year rule was in force and was foll owed

(2) Rule 18 has the force of |aw under the Government of
I ndia Act, 1935, and hence is existing law within the /nean-
ing of Art. 366(10) of the Constitution and al so because /it
was incorporated in the Ofice Manual issued by the Govern-
nment of India in exercise of its executive power under Art.
53.

(3) The rule constitutes one of the conditions of @ serv-
ice and, therefore, should be foll owed.

(4) The rule inposes an obligation on the Union Covern-
ment to Consider 'ordinarily’ only Oficers of ten years
service, but the selection list was prepared in_violation
of the rule in that officers of 8 years experience were
consi der ed.

(5) The selection has been made in conplete violation of
the principles set out in the 1957--nenorandum and was
entirely arbitrary.

(6) The pronotion should be considered as on 21 Decenber
1972 when the-Governnent applied to this Court for perms-
sion to make ad hoc appoi ntnents, and on the two dates when
the CGovernment actually nade 107 (59-1-48) ad hoc pronotions
and it Was the duty of the Committee to regularise the 107
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pronotions as fromthe dates of the original pronotion and
to consider the eligibility of an officer for pronotion as
on those dates, and this not having been done. the selection
list was illegal being contrary to the observations in the
first Bishan Sarup Gupta’'s case.

Rej ecting these contentions of the respondents, allow ng
the appeals, and upholding the Selection List,

HELD: (1)(a) The requirement O 10 years experience in
r. 18 was nodified to 8 years experience. The correspond-
ence between the Finance Mnistry and Home Mnistry and the
U P.S.C. shows that there was concurrence with the change.
The High Court was in err, or when it said that the require-
ment of 8 years experience nmust first be included in the
appropriate recruitnent rules and that until that was done
10 years experience ‘held the field. 8 years experience
as a working rule for promotion was publicly announced by
the Mnister in Parlianent. Administrative i nstructions
are followed as a guide line on the basis of executive
policy. The requirenent of 8 years was followed as a gui de-
line in-practice in-1968, 1970 and 1972. The requirenent
was thus not only nodified but was given effect to. [39F]

(b) The High Court was in error in treating the affida-
vit evidence  of _an officer of the Government, in other
proceedi ngs, as a statement of fact that the 8 years rule
had not been introduced. This affidavit evidence is torn
out of context and is misread by the H gh Court without
going into the question asto whether such evidence is

adni ssi bl e. The entire affidavit evidence as well as the
submi ssions - made on behalf of the ’'Union Governnent is
that the requirement of 10 years experience is replaced by
one of 8 years. It is a question of construction of. the

correspondence as to whether the 10 years rule was replaced
by 8 vyears rule. The fact that no rules ‘under Art. 309
wer e

30

franed does not detract fromthe position that previous
adm nistrative instruction of 10 years experience was nodi -
fied to 8 years experience. The various affidavits and
docunents show t hat the consistent position on behal f of the
Union has always been that the requirenent of 10 years
experience was nodified to one of 8 years.” [41H 42A-B]

(2) The rule is not a statutory rule.  [42D

(a) The contention that because Governnent of India has
authority to franme rules the letter of 16th January 1950 in
which the rule was framed should, therefore, be treated as
a formal’ rule is erroneous since there is a distinction
between statutory orders and admnistrative i nstructions
of the Governnent. The change was recorded by means @ of
correspondence as an admnistrative instruction. "I'n the
absence of statutory rules, executive orders or admnistra-
tive instruction may be nade. [42E-F]

Conmi ssi oner of |Incone Tax CGujarat v. A 'Raman & Conpa-
ny. [1968] 1 S.C. R 10, referred to.

(b) The letter of 16th January 1950 witten by an Under
Secretary in the Mnistry of Finance does not prove that it
is arule nade by the Governor General or any person autho-
rised by himunder s. 241(2), Governnment of India Act,
1935. Furthernore, there is no basis for any authentication
under s. 17 of the 1935 Act in the letter. [42(QF

(c) In the preface to the Ofice Manual published in
1955 it is specifically stated that Vol. | contains statuto-
ry rules and Vol. II, in which r. 18 occurs, contains only
admini strative instructions. [42Q
S.C. Jaisinghani v. Union of India & ors. [1967] 2 S.CR
70, referred to.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 23

(d) Article 313 refers tolaws in force which nean
statutory laws. An administrative instruction or order is
not a statutory rule or law. The administrative instruc-
tions can be changed by the Government by reason of Art.
63(1). Article 313 does not change the |l egal character of a
docunent. [43B]

(3) The High Court erred in holding that the 10 year
rule is a condition of service. The word "ordinarily" in
the rule does not inpose an obligation on the Government not
to consider any Incone Tax Officer with less than 10 vyears
experience, for pronotion. The rule on the face of it,
confers a discretion on the authorities to consider Income
Tax O ficers of lesser years experience if the circunstances
so require, and whether such circunstances exist should be
left to the decision of the authorities. Even the Centra
Board of Revenue, in a letter witten a few nonths after the
rule was framed, stated that the insistence of a mininum
period of experience cannot be regarded as affecting the
condi tions ~of service.” In that letter. it was stated that
the  requirenment of 10 years experience is sufficiently
elastic and all Income Tax Oficers with nore than 9 vyears
experience could also be considered for pronotion. Thi s
letter was referred to by this Court in Union of India v.
Vasant Jayarama Karni k [1970] 3 SCC 65. [43C F]

(4) It /cannot be said that there is a deviation fromthe
requi renent of 10 years experience in preparing the Selec-
tion list. That requirenent was nodified to one of 8 years
experience. The expression “ordinarily’ in the rule shows
that there can be deviation and such devi ati on can be justi -
fied by reasons. Administrative instructions if not «carried
into effect for good reasons, cannot confer a right. [43G
P.C. Sethi & ors. v. Union of India & Os. [1975] 3 S.CR
201, referred to
(5) The facts and circunstances in the present case nerited
the exercise of discretion which was bona fide exercised by
determning the field of choice and from 1963, the field of
choi ce has always been in‘a running order of seniority.
31
(a) There were, in the present case, 112 vacanci es and 10
antici pated vacanci es and the Departnental Pronotion Conmit-
tee was to make a panel of 122 officers. ~If the field  of
choice has to be prepared on the basis of running seniority
and if 10 years experience had been adhered to, there would
not have been nore than 95 officers in the field of choice
al though the number of vacancies was 122. This fact alone
entitled the authorities to deviate fromthe rule of 10
years experience. [44E-F]

(b) The requirenent of 10 years experience could not  be
given effect to also because in the second  Bishan Sarup
Gupta case, this Court had directed that the two classes of
Income Tax Oficers, direct recruits and “pronotees, should
first be fully integrated before deternining inter se sen-
iority. The expression 'ordinarily’ would hardly apply 'to
such a changed situation w thout destroying the integration
If the respondents’ contention that the field of choice
shall be restricted to 10 years experience only and the
field of choice should have been at least 5 times the
nunber of vacancies the result would have been that out of
560 persons in the field of choice 474 persons would have
been pronotees and only 86 persons would have been direct
recruits and 429 senior officers, who were direct recruits,
woul d have been ignored. That obviously would be unjust and
unfair and also contrary to the decision of this Court in
the second Bi shan Sarup CGupta’'s case. [47B(C]

(c) As aresult of adm nistrative instructions issued,
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at least since 1963, for pronotion of Incone Tax O ficers as
Assi stant Conm ssioners, the adninistrative practice is to
take the field of choice generally of 3 tines the nunber of
vacanci es. The evidence shows that in the circunmstances of
this case, it was not possible to have 5 or 6 tines the
nunber of vacancies in the field of choice. [46F]

(d) The High Court was wong in holding that in the field of
choice, the evaluation o{ nerit of persons was not properly
done. The 1957- Menorandum requires that the field of choice
is based on running seniority and evaluation of merit does
not cone into picture for deciding the field of choice.
The question of nerit conmes in only in the preparation of
the selection list. Seniority is the sole criterion for
determining the field of choice and nmerit is the sole crite-
rion for putting the officers in the Selection list. [46G

In present case, the instructions in the 1957- menor an-
dum were -strictly followed.

(e) ~The 7 Scheduled Caste/ Tribes officers were not
entitled to  a grade higher than the grade assessed by the
Conmi ttee, because, the Hone Mnistry instructions, regard-
ing concessions to Schedul ed Castes and Tribes applied in

the case of promotions fromCass Il to Cass Il and within
Cass Il and fromCass Il to the |lowest rank of Cdass |
but had no application in respect. of pronotion within C ass
. [47E]

(f) After 122 senior officers were assessed and 114 were
found to  be 'very good', they could not be supplanted by
ot her who were also 'very good’. Only ' outstanding persons
who would be junior to the 122 could surpass them There-
fore, the Committee rightly considered the cases of the
officers renmaining out of the 276 only to find out whether
there was any one ’'outstanding” as it would be a fruitless
exercise to find out who anmong them was ’very good’

[ 48B]

(g) The contention of the respondents that the officers
remai ni ng out of the 336 sent up, were not at all considered
by the Commttee is not also acceptable. Wen the Commttee
found, according to running seniority, that certain - persons
beyond a certain nunber could not be in ‘the field of
choice, the Conmittee did not put the nanes in the field of
choice. The question of the evaluation of their nmerits did
not, therefore, arise. It is wong to hold that because the
Government sent the nanes of 336 persons the field of
choice consisted of all 336 persons. The fieldis to be
determined by the Cormittee and the Conmittee rightly con-
sidered 276 nanes as fit to be included. [48F]

32

(h) There is no substance in the contention that 4 @ of
the officers had | ess than 8 years experience, because, they
were ex-mlitary officers recruited by virtue of a notifi-
cation of the Mnistry of Hone Affairs. [49B-(C

(i) The contention that after putting the officers in
the three categories they should further be ‘evaluated on
nmerit inter se wthin each category is contrary ~to the
specific provision of the 1957-menorandum and further
there could not be any further intra-specific assessnent of
those who are already considered to be "very good". [49D

(6) The date for determining the eligibility of officers
has nothing to do with the dates on which ad hoc appoint-
ments were permitted and ad hoe appointnents were, in fact,

made. The observations O this Court in the first Bishan
Sarup Qupta case, are that if as a result of the fresh
seniority list, it is found that any officer was eligible

for pronotion on account of his place in the new seniority
list, the Conmittee might have to consider his case as on
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the date when he ought to have been considered and his
position adjusted in the seniority list of Assistant Comm s-
si oners. The observations did not nmean that although the
Committee can neet only after the seniority list is approved
by this Court, the selection would be deened to be nade at
the time when a vacancy in the post occurred and the eligi-
bility of officers for seleCtiOn should be determned by
such deened date of selection. No enployee has any right to
a vacancy in the higher post as soon as the vacancy occurs.
The Government has a right to keep it unfilled as long as it
chooses. The seniority list which is a basis for the field
of choice for promotion was approved by this Court on 16th
April 1964 in the second Bishan Sarup Gupta case. Pr ono-
tions to the post of Assistant Commi ssioners are on the
basis of the Selection List prepared by the Committee and
are to be made prospectively and not retrospectively.
[51 C D

JUDGVENT:

CIVIL APPELLATE “JURISDICTION: Civil Appeal No. 1837
of 1974.

Appeal by Special Leave fromthe Judgnent and Order
dated 4-9-74 of the Calcutta High in Cvil Rule No. 5547 (N)
of 1974.

Cvil Appeals Nos. 1838-1842/74

Appeal s by Special Leave fromthe Judgnents and Orders dated
18-9-74, 29-7-74, 9-8-74, of the Al'lahabad H gh Court
(Lucknow Bench) in Cwvil Wit Nos. 4398, 400, 4397 of 1974
and C WA 3344/ 74 and WP. No. 947/74.

Cvil Appeal No. 485/75

Appeal by Special Leave fromthe Judgnent and O der
dated 24-10-74 of the CGujarat H gh Court 'in L.P.A No.
208/ 74.

Civil Appeal No. 1246/75

Appeal by Special Leave fromthe Judgnent and Order
dated 1-4-75 of the Andhra Pradesh H gh Court ' in WA. No.
900/ 75.

Cvil Appeal No. 2041/ 74

Appeal by Special Leave fromthe Judgnent and Order
dated 15-10-74 of the Gujarat High Court in L.P.A No.
205/ 74.

Niren De, Attorney Ceneral for India (In all appeals)
Devaki nandan. (In all appeals) P.P. Rao(In C° As. 1245/75
and C. A 2041/74), R N Sachthey for the appellants in CAs.
1837-42 of 74, 1246/75 and 2041/74 and R2 in C. As. 1839,
1840/ 74 and RR. 1 and 2 in C A 485/75.

33

A K Sen, (In CA 1837/74), |. N Haldar (In CA 1837/74),
K. K. Singhvi (In CA 2041/74), Yogeshwar Prasad; S.K  Bagga
and (Ms.) S Bagga for RR 1, 3, 7, 11, 12 and 14 in CA
1837/74 and R 1 in CA Nos. 1839-1841/74 and 2041./74 ‘and RR
2 and 3 in CA No. 1246/ 75.

Yogeshwar Prasad and (Mss) Rani Arora for R_. 1 inC A
1838 74.
Yogeshwar Prasadand (M ss) Rani Arora for R 1 in C A 1842/
74.

Ram Panj wani , Bi shanmber Lal, S.K Gupta and Dayal for
Appellant in CA. 485/75 and RR5, 6 and 7 in CA 2041/74 for
t he Interverners in CA 1838, 1841, 2041/74 and CA
No. . 1246/ 75.

The Judgnent of the Court was delivered by

Ray, C.J.--The principal question in these appeal is

whet her the selection list for pronotion of |Incone Tax
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Oficers Cass Service to the post of Assistant Conmi ssion-
ers of Inconme Tax is correct or not.

The selection list was prepared by the Departnenta
Pronotion Conmittee on 23, 24 and 25 July, 1974.

It may be stated here that on 16 August 1972 this Court
set aside the Seniority List which had been inpugned in
Cvil Appeal No. 2060(N) of 1971 and gave directions on
which the Seniority List was to be prepared. (See Bishan
Sarup CGupta v. Union of India(l).

This selection Ilist was prepared on the basis of the
seniority |list approved by this Court on 16 April, 1974 in
Bi shan Sarup Cupta etc. etc. v. Union of India & Os. etc.

(2).

The basis of the preparation of the selection list is the
field of choice. The principles for pronotion to selec-
tion posts are set out in a Menorandumdated 16 My 1957
i ssued by the Central Board of Revenue. The principles are
these: First, greater enphasi s shoul d be placed on nerit
as criterion for pronotion. Appointnents to selection

posts and sel ection grades should be made on the basis of
merit having regard to seniority only to the extent indicat-
ed there Second, the Departnmental Pronmotion Conmittee or
other selecting authority should first decide the field of
choice, nanely, ~the nunber of eligible officers awaiting
pronoti on /who~ should be considered for inclusion in the
sel ection |list provided, however, that an officer of
outstanding mnerit may be included in the list of eligible
persons even if he is outside the normal field of choice.
Third, the field of choice wherever possible should extend
to five or six times the nunmber of vacancies expected within
a year. Fourth, from anong such officers those who are
considered wunfit for pronotion-should be excluded. The re-
maining officers should be classified as ' "outstanding",
"very good" and "good" on-the basis of nerit as deternned

by their respective records of service.The selection |ist
shoul d then be pre-

(1)[1975] Supp. S.C. R 491 (2) [1975] 1/S.C. R 104.
4--1458SCl/ 76

34

pared by placing the nanes in the order of these three
categories w thout disturbing the seniority inter se wthin
each category. Fifth, pronotions should strictly be nmade
fromthe selection list in the order in which their nanes
are finally arranged. The selection |list shoul d be periodi-
cally reviewed. The names of those officers who have
al ready been pronoted ot herwi se than on a 'local or purely
tenmporary basis and continue to officiate should be renoved
from the list and the rest of the nanes along wth others
who may now be included in the field of choice should ' be
considered for the selection list for the subsequent period.

Several persons, mainly pronmotees fromCass Il to d ass
I as Income Tax Oficers challenged in wit petitions
field before several H gh Courts the correctness of the
field of choice so determ ned by the Departnental  Pronotion
Committee hereinafter referred to as the Cormittee on the
basis of which the said selection |list was prepared. The
Gujarat and the Andhra Pradesh Hi gh Courts delivered judg-
nment s. The other H gh Courts gave interimorders staying
the operation of the selection list. There are two appeal s
by special |eave fromthe judgnents of the Gujarat and the
Andhra Pradesh Hi gh Courts. There are also appeals by
special leave from the interimorders of the H gh Courts
because the questions involved are the sane.

There were 112 vacancies of Assistant Commi ssi oner s.
The Government of India sent 336 nanes in the running order
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of seniority for consideration of the field of choice. Qut
of those 336 nanes the Committee took 276 names in the
runni ng order of seniority.

The principal question for consideration is whether the
field of choice determ ned by the Cormittee on the basis of
whi ch the Conmittee prepared the selection list is correct
or not.

The @ujarat High Court held that the requirenent of 10
years’ experience as Inconme Tax O ficer for pronotion to the
post of Assistant Conmi ssioner as laid down in the Govern-
ment of India letter No. C 33(17) Adm. 1.1./49 dated 16
January 1950 prevailed while the Committee determned the
field of choice and this requirenment was viol ated because
the Commttee considered persons wth 8 years’ experi-
ence for the field of choice. The H gh Court further held
that even if the requirenent of 10 years’ experience was not
a statutory rulethe requirement was to be conplied with in
determning the field of choice unless people wth such
experience were not available in the seniority list of Oass
I' Incone Tax Officers. Wat the H gh Court said was that if
such people with 10 years’' experience were available in the
seniority list only such people should be considered in the
field of choice ignoring those in the seniority list who are
senior to such persons but have less than 10 years’ experi -
ence as I ncone Tax Officers. The second reason given by the
Hi gh Court for holding the selection list to be incorrect is
that under the letter dated 16 May 1957 the field of choice
shoul d have been 5 times the nunmber of vacanci es whereas the
actual field of choice contained a nuch | esser nunmber. The
third ground given by the H gh Court for holding the selec-
tion list
35

to be incorrect is that in the field of choice of Com
mttee did not properly evaluate the nmerit of persons in the
field of choice. The section of persons in the selection
list was to be selection onnerit only and not seniority cum
nerit. The fourth reason given by the H gh Court 1is that
the date for determining the eligibility of /officers for
promotion to the post of Assistant Commissioner of | Incone
Tax shoul d be decided by the Committee by bearing in mnd
the two dates, nanely, 21 Decenber 1972  when this Court
permtted provisional pronotions and 29 Novenmber 1973 when
Government nade the second batch of ad hoc pronotions, as
the two termnals.

The principal contentions on behalf of the respondents
are these. First, pronotions from anmongst Incone Tax /Ofi-
cers Class | Service to the post of Assistant Comm ssioner
of Income Tax have to be made solely on the basis of
nerit. The respondents relied on rule 18 of Chapter 11(c)
section 1 Vol. Il of the Ofice Manual in support of ' their
contenti on. Broadly stated rule 18 is that the pronotion
shall be strictly on nerit and further that no one should
ordinarily be considered for pronotion unless he has com
pleted at |east 10 years’ service as income Tax Oficer.
The respondents anplified their contention to nean that
pronmotion to a selection post is to be nade solely on the
basis of merit and not on the basis of seniority cumnerit.

The second contention of the respondents is that only
such of the Income Tax Oficers in Class | Service who had
put in at |least 10 years’ service as Income Tax Oficers
are eligible for being considered for pronotion to the post
of Assistant Conmi ssioners. This contention. is al so based
on rule 18 and according to the respondents rule 18 neans
that the condition precedent for eligibility to be consid-
ered for pronotion to the post of Assistant Conm ssioner is
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that an Incone Tax O ficer in Class | Service nust have put
in at |least 10 years’ service as Income Tax Oficer

The respondents further contended that rule 18 was
franmed on 16 January 1950 and the letter dated 21 July 1950
addressed by the Central Board of Revenue to all Conmi ssion-
ers of Income Tax shows that the Government of India framed
the rule wth the approval of the Union Public Service
Conmi ssion and the Mnistry of Honme Affairs. The CGovern-
nment case is that the rul e was abrogated. The respondents’
answer to the Governnent contention is that the entire
correspondence relied on by the Governnent shows that the
M nistry of Finance wanted to frame new rules of seniority.
The respondents also contend that the Mnistry of Hone
Affairs gave approval to the fram ng of new rul es of senior-
ity but gave no. direction with regard to the rule relating
to the recruitnment except stating that the said rule mght
be appropriately included in the relevant recruitnent rules.
Therefore the respondents contend that the recruitment rule
regardi ng 10 years’ experience continued whereas the senior-
ity rule stood nodified in terns of the letter of MC
Thomas dated 4 April 1964. The respondents also rely on the
affidavit dated 8 March, 1968 flied by MC. Thomas in the
Gujarat H gh Court in application No. 1365
36
of 1965, an affidavit of M C Thonas dated 21 May 1970 fil ed
in the Delhi H gh Court in wit petition No. 196 of 1970, an
affidavit | of the respondents-dated 5 August 1974 filed in
the Cujarat High Court in support of the contention that the
rule relating to 10 years” service was in force at |[east
from 21 May, 1970. The respondents further contend that
pronotions to the post of Assistant Commssioners in the
year 1964 and 1970 show that all pronotees except 2 had
conpleted at |least 10 years' service before being selected
for pronotion. Even with regardto those two pronotees the
respondents submitted that both of themjoined on 24 Octo-
ber, 1960 but they had been selected along with others in
May 1960. Ther ef or g, those two officers were pronoted
along with their batch mates of My, 1960.

The third contention of the respondents is that rule 18
has the force of |aw It i's said that under section 241 of
the Governnent of India Act 1935 the CGovernment was enpow
ered to make rules. Pursuant to that power the Governnent of
I ndi a nade the rule. The letters dated 16 January 1950 and
21 July 1950 witten by the Governnent to the Conmi ssioners
of Income Tax referring to rule 18 were relied on by the
respondents in support of their contention.In the alterna-
tive, the respondents contended that the decision of the
CGovernment contained in the letter dated 16 January, 1950
was nmade by the Government of India in exerci se of executive
powers under section 8 of the Government of |India Act, 1935
read with item8 of List | of the Seventh: Schedul e. Thi s
order which had the backing of law was an @ existing |aw
within the neaning of clause 10 of Article 366 of the

Consti tution. In the further alternative the respondents
contended that the rule contained in the letter dated 16
January, 1950 was incorporated in the Ofice Manual issued

by the Governnent of India in exercise O its executive
power under Article 53 of the Constitution and therefore
these instructions have the force of law. It is also said
by the respondents that the rule which affects promotions of
the persons constitutes the conditions of service.

The fourth contention on the part of the respondents is
that the use of the word "ordinarily” in rule 18 inposes an
obligation on the Union Governnent not to consider an |Incone
Tax O ficer dass I who has not conpleted at I|east 10
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years’ service as |lncone Tax O ficer for pronotion as
Assi stant Conm ssioner unless there are extraordinary
ci rcunst ances. It is said that the word "ordinarily" does
not vest in the Governnent unfettered condition to follow
or not to follow the rule. It is also said that the use of
the word "at |east 10 years’ service" shows that the word
"ordinarily" has been wused to enable the Governnent to
consider such of the Income Tax Oficers who have put in
nore than 10 years’ service. The respondents also contend
that the Governnment proceeded on the basis that the rule
relating to 10 years’ service did not exist after Apri
1964; and, therefore, it cannot be said that the Governnent
departed from rule 18 because of extraordinary circum
st ances.

The fifth contention is that the selection has been made
in conplete violation of the rule framed by the Governnent
of India for pronmotion to selection post as contained in the
O fice Menmorandum

37

of “the Mnistry of Hone Affairs dated 16 May, 1957. Thi s
contention is expanded by submitting that the Ilist should
have contai ned nanes of at least 5 or 6 tinmes the nunber

of vacanci es existing within a year and in view of the fact
that there were 112 existing and 10 anticipated vacancies
the Governnment of India should have sent to the Conmttee
nanmes of at least 560 officers. The Conmittee should then
have renoved such names which were unfit for promotion and
thereafter = have classified the rest as outstanding, very
good, and 'good on the basis of nerit. The respondents
contend that the CGovernnment sent only 336 nanes for con-
sideration when the vacancies were nore than 120 and the
CGovernment al so ignored the rule of 10 years’ experience

It is also said that the Commttee ignored the nanes of 59
of ficers fromconsideration and classified only 144 officers
out of the remaining 277 and prepared the |ist of 122 out of
144 officers. The respondents further contend that though
respondents No. 2 and 3 in Cvil Appeal No. 2041 of 1974,
nanely, R K Desai and B. Srinivasan conpleted 10  years’
experience they were not included withinthe field of choice
as officers senior to themhad not conpleted 8 years of
service as Incone Tax Oficers. Therefore, rule 18 was
vi ol at ed.

The sixth contention of the respondents is that the
entire selection was arbitrary and in violation of Article
16 of the Constitution. It is said that if the rule Tre-
quiring 10 years’ experience had been foll owed only such
of the persons who had put in 10 years’ service would have
been in the field for selection. It'is said that the
Governnment included Incone Tax O ficers who were direct
recruits and who had put in less than 8 years’ service |in
the list but excluded pronotees Inconme Tax O ficers who had
put in nore than 8 years’ service as Income Tax Oficers.
It is further said by the respondents that out of 122 per-
sons selected 111 are direct recruits and only 11 are prono-
t ees. Ref erence was nmade to the junior-nost person in  the
selection |ist Madan Mohan Joshi. It is said that Madan
Mohan Joshi was appointed as Incone Tax Officer Class | on 5
July, 1965, and, therefore, he conpleted 9 years’ service at
the time of selection. The | ast person considered by the
Conmittee is a direct recruit Rajeswar Rao Giutam who was
appointed on 8 July, 1966. Again, it is said that from
anongst the pronotees Raghubir Singh the pronotee who joined
Class | Service on 1 May 1964 and had nore than 10 years’
service was not placed inthe field of choice. The
respondents, therefore, contend that pronotee Oficers who
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had put in nore than 8 years’ service as Income Tax O ficers
were not included in the field of choice whereas direct
recruits who had not conpleted 8 years' service were in-
cluded in the field of choice.

The seventh contention of the respondents is that the
eligibility of Income Tax Oficers for the purpose of prono-
tion to the post of Assistant Conm ssioner should be consid-
ered either as on 21 Cctober, 1972 or 21 March 1973 or 29

Novermber 1973. In support of that contention it is said
that when the Governnent of India nmade an application for
filling up certain posts this Court by order dated 21 Decem
ber 1972 permitted the Government to fill in the posts on ad
38

hoc basis from anpongst the eligible officers on the basis of
continuous, length of service in Class I. Accordingly, by

orders dated 21 March 1973, and 29 Novenber, 1973, 59 and
48 officers respectively were promoted on ad hoc basis.
These officers were to, be replaced by regular selection

The seniority list was confirmed by this Court by judgnment
dated 16 April 1974. The respondents, therefore, contend
that the Cormittee had to regul arise aforesaid 107 prono-
tions, and the regularisation had necessarily to be done
fromthe dates of original promotions on ad hoc basis. It
is said in this context that the eligibility of officers for
the purpose of pronotion nust be considered either on 21
Decenber 1972 or on 21 March 1973 or on 29 Novenber, 1973.
The respondents al so submit that the eligibility has refer-
ence to the date of vacancy and therefore only such of the
persons who ‘had the qualified service on the date of
vacancy ought to be considered by the Committee. Rel i ance
was pl aced on the observations of this Court in Bishan Sarup
Gupta’'s case(l) that after the finalisation of the seniority
list the departnent shoul d consider the cases of all eligi-
bl e officers for pronotionon the basis of their records as
on the date when they ought to have been considered by
sel ection but who were not so considered.

The first question for consideration i's whet her the
rule of 10 years’ experience was nodified to 8 years' expe-
ri ence. The correspondence between the Central Governnent
and the Union Public Service Comi ssion between 30 January
1963 and 26 June 1969 shows that the principle for pronotion
as Assistant Conmmissioner is that no Income Tax O ficer
should ordinarily be considered unless he has conpleted 8
years’ service as Income Tax O ficer. The proposal for this
change from 10 years to 8 years enmanated from the Finance
M nistry. The Hone Mnistry stated that the rule does not
strictly relate to the seniority rules in respect of As-
sistant Conmm ssioners of Incone Tax and should thus @ be
included in the relevant Recruitment Rules, that is, Rules
for selection for the post of Assistant Conm ssioner | of
| ncome Tax. The Union Public Service Commission as wll
appear fromthe letter dated 31 May, 1963 agreed subject to
proposed nodification regarding the seniority of Assistant
Conmi ssioners of Inconme Tax. It thus appears that the
Finance Mnistry, the Hone Mnistry and the Union Public
Conmi ssion concurred with the change fromthe requirenent of
experience for 10 years to that of 8 years. The requirenent
of 10 years’ experience as laid down in the letter dated 16
January, 1950 and the O fice Manual published” in 1955 thus
cane to be nodified. The only thing which is to be noticed

is that no Rules under Article 309 were nade. The change
from 10 years to 8 years’ experience was recorded by neans
of correspondence as an administrative instruction. It is

explicable that the letter dated 16 January, 1950 as well as
the O fice Manual published in 1955 was an admnistrative
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i nstruction.

The change from 10 years to. 8 years’ experience was nhot
only given effect to in the field of choice but also, recog-
nized in the Conmittee neetings of Septenmber 1968, April/ My
1970 and February, 1972. In Septenber 1968, 16 persons were
over 9 years’ experience
(1) [1975] supp. S.C R 491,506

39
but less than 10 years’ experience. None of these persons
was however selected to be placed on the selection list. In

April/May 1970, 14 persons were over 9 years experience but
less than 10 years’ experience, and 24 persons were over 8
years’ experience only. CQut of those only 7 who were al
over 9 years’ experience were selected to be placed in the
selection list. In 1972 the Comm ttee considered 25 persons
over 9 years' experience but less than 10 years’ in experi-
ence, and 27 persons over 8 years’ experience. Qut of these
only 10 persons who were all over 9 years’ experience were
sel ected to be placed in the selection list.

In the Conmittee neeting of July, 1974 the selection
[ist —prepared did not have any person except 4 energency
comm ssioned of ficers-who had | ess than 9 years’ experience.
The last person in the seniority list selected was MM
Joshi bearing No. 967 in the seniority list.

8 years’ experience as a working rule for pronotion was
publicly announced by the Mnister in Parlianent on 11 June

1971. It. is rightly said by the “Attorney GCeneral that
admini strative instructions are followed as a guide line on
the basis of executive policy. It is not necessary to put
the sanme on record in so many words. -~ I n Bishan Sarup GQGupta

v. Union of India & O's. 1975 Supp. SCR 491 when the quota
rule which was statutory ceased to have statutory effect
after 5 years but the Governnent followed the principles as
a guide line it was upheld by this Court in the application
of the principle from1957 to 15 January,  1959. In the
present case the requirement of 8 years was not only
followed as a guide line(in practice but was also recorded
in the correspondence between the Finance and the Hone
M nistries.

The High Court said that the requirenment of 8  years’
experience was to be included in the appropriate Recruitnent
Rules and until that was done the High Court held that 10
years’ experience held the field. The High Court failed to
consider the true effect of the correspondence between the
finance and the Home M nistries and the Union Public Service
Conmi ssion. The Mnistry of Finance by its letter dated 30
January 1963 stated that the condition of 8 years’ service
for pronotion was proposed to be retained. The Home M nis-
try by its letter dated 20 February, 1963 pointed out that
the requirenent of 8 years’ experience for pronotion did not
strictly relate to seniority rules relating to Assistant
Commi ssi oners of I ncome Tax and shoul d be delinked from such
rules and should be appropriately included in the relevant
Recruitnment Rul es. Thus the Home M nistry and the Union
Public Service Conmission agreed in principle to the re-
qui rement of 8 years’ experience and the Finance Mnistry in
practice changed the requirenment of 10 years’ to 8 years’

experience. The letter of the Finance Mnistry proposing
the retention of the requirenent of 8 years experience was
only in Grade I. The m ni mum experience in Gade | proposed
by the Board was approved by the Secretary as well as the
M ni ster.

The Hi gh Court referred to the affidavits filed by MG
Thomas in other proceedings. In one of the affidavits

affirmed by Thomas
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on 8 March 1968 and referred to by the H gh Court in Specia
Cvil Application No. 1365 of 1965 in the Cujarat Hi gh Court
i n paragraph 5 thereof Thonas said as follows: "The Depart-
mental Promotion Conmittee which met sonetime in August,
1949 reconmrended that no officers should be pronoted as
Assi stant Conm ssioners of Income Tax until he had worked
for not less than 10 years as Income Tax Oficers. The
CGovernment of India agreed with the recomendation of the
Departnmental Pronmotion Conmittee that it was necessary in
the interest of efficiency that the Assistant Conm ssioner
of Income Tax should at |east have 10 years of service as
Incone Tax Oficer so that for the post ok Assi stant
Commi ssi oner of ' Income Tax matured and seasoned officer
may be obtained. For arriving at the decision, the Govern-
ment of India was also influenced by the recommendati on of

I nconme Tax 1 nvestigations Conm ssion”. The High Court also
referred” to -paragraph 9 in the said affidavit of Thonas
where he said as follows: "It can thus be seen that the

seniority rules for Assistant Comm ssioner of |Incone Tax
were mainly franed due to'the situation created by the
introduction of Income Tax Service Cass | on an All India
basi s and the requirenent of a m nimum period of 10 years of
service (later on reduced to. 8 years’ service) (as a requi-
site condition for pronotion)-this requirenent of m ninmum
service-resulted in a senior Incone Tax O ficer who had not
conpleted the required |l ength of service being passed over
by a junior Incone Tax officers, who had conpleted the.
requi red service. To safeguard the interest of such senior
Income Tax Oficer rule 1 (iii) (b) neaning thereby 10
years’ rule was introduced which enabl ed the senior officers
to regain their seniority on subsequent pronotion".

The Hi gh Court also referred to the affidavits of Thonas
in Cvil Wit Petition No. 196-of 1970 in the Delhi Hi gh
Court. M G Thomas was an Under Secretary in the Mnistry
of Finance in 1964. |In theaffidavit affirned by Thomas in
Wit Petition No. 196 of 1970 in the Del hi Hgh Court he
dealt with paragraph 39 of the petition ‘of /Bishan Sarup
Gupta where it was said that paragraph 18, of section 1
Vol ume 1 of the O fice Manual clause (b) nentioned about the
eligibility of 10 years of mninmum service before an I|ncome
Tax O ficer would be considered for pronotion to the post of
Assi stant Conm ssioner. The H gh Court said that Thonmas in
his affidavit in reply had admtted the said statements and
concluded that of 8 years’ rule had been introduced Thomas
woul d not have missed to nention the sanme in his affidavit.

The High Court also referred to two features. First,
that it was not a proposal of anew rule of 8 years in | place
of existing rule of 10 years; secondly, it was an assunption
that the existing rule prescribed the mnimumperiod of 8
years’ service. The High Court further “referred to the
Del hi High Court proceedings in Wit Petition No. 196 of
1970 where Counsel for the Union said that the Governnent
expected new rules to be framed under Article 309 to limt
the field of choice to those who had 8 years’ service to
their credit as Incone Tax Officers. The H gh Court read
this argunent of counsel for the Union in the High Court to
concede that no change in the rule of 10 years’ service as
I ncome. Tax O ficer was nade so as to reduce the period from
10 years to 8 years.

41

The Central Board of Revenue as appears in No. F.
1/19/60-Ad. Il at a neeting on 2 May, 1959 approved the idea
of laying down the. mnimmperiod of service uniformy for
the three wings of the Central Board of Revenue for purposes
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of determining the eligibility of officers for pronotion.
It was decided that before an officer was pronoted to a
hi gher post he nust have put in a period of mninum service
as follows: For pronotion to Deputy Collector/Assistant
Conmi ssioner (Grade Rs. 1000-1400)--m ni mum service pre-
scribed was 8 years’ service in Class | posts. For pronp-
tion to Collector (Gade Rs. 1300-1600)--the m nimum serv-
ice prescribed was 12 years in Class | post out of which at
| east two years should be in the grade of Deputy Collector.
For pronmotion to. the post of Collector (Gade Rs. 1600-
1800) --the m ni num servi ce prescri bed was 14 years in C ass
| posts provided that for pronotion as Collector of Centra

Exci se (scal e Rs. 1600-1800) the officers should have worked
at least two years in the scale of Rs. 1300-1600. For
promotion to Collector Grade |/ Conmi ssioner Grade | (scale
Rs. 1800-2000) the mnimmservice prescribed was 16 years
in Class | ‘posts. For pronotion to Selection G ade posts of
Col | ect ors/ Commi ssi oners ‘the mni num service prescribed was
20 years in " Class | posts.

The Secretary in the note nmentioned that he woul d
prefer— the alternative of keeping the rule and relaxing it
in suitable cases. This note of the Secretary shows that he
preferred the retention of the rule in the other 4 grades,
nanmely. Collector Gade Rs. 1300-1600, Collector G ade
Rs. 1600- 1800, ~Collector Grade |/ Conmm ssioner Grade | G ade
Rs. 1800- 2000 / and Sel ection Grade Posts of Collectors/ Com
m ssioners. That is apparent fromthe fact that the Board
suggested ‘the retention of mnimm service in G ade
1(Assi stant Conmi ssi oners) but not in the other four grades
including the Selection Gade. The Mnister preferred the
del etion of the rule about Selection Gade.. Thus the mni-
nmum experience in Grade | proposed by the Board was approved
by the Secretary as well as the Mnister.

The minutes of the neeting of the Central Board of
Revenue of 22 COctober 1960 show that the Board of Revenue
decided-"that the mninmmservice of 8 years in dass |
Service nay be prescribed in the case of Deput y
Col I ector/ Assi stant Conmm ssioners (Grade Rs.1100-1400).

The affidavit evidence of Thomas shows that the m nimum
period of 10 years was |ater reduced to 8 years. The affi-
davit does not show that the requirement of 10 years’ serv-
ice was nmmintained. In the Delhi Hgh Court  proceedings
Bi shan Sarup Gupta in his petition nade reference to cer-
tain administrative instructions. Thomas in answer to
those paragraphs did not have any occasion to say anything
ot herwi se. Further counsel for the Union in the Delhi ~ Hi gh
Court merely stated that the CGovernnent was expecting  rules
to be framed under Article 309..This does not nmean that the
requirenent of 8 years’ experience as . an ~admnistrative
practice did not prevail. The H gh Court was/'in error |in
treating the affidavit evidence of Thomas in other proceed-
ings as a statenent of fact that 8 years’ rule had not been
i ntroduced. This affidavit evidence in other proceedings is
torn
42
out of <context and is misread by the H gh Court without
going into the question as to whether such affidavit evi-
dence is admissible in evidence. It is apparent that the
entire affidavit evidence as well as the submission on
behalf of the Union is that the requirenent of 10 vyears’
experience be replaced by 8 years. Admnistrative practice
as indicated in the Departnment Pronotion Commttee neetings
and the Mnister’'s statenent in Parlianment supported that
contention of the Union. It is a question of construction
of correspondence as to whether 10 years’ rule was replaced
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by 8 years’ rule. The fact that no rules under Article 309
were framed does not detract fromthe position that the
previous administrative instruction of 10 years’ experience
was nodified to 8 years’ experience

It was suggested on behalf of the respondents that the
various affidavits and docunents asserted that the require-
ment of 10 years’ experience had been abrogated and it was
not open to the Governnent to take the stand that require-
ment of 10 years’ rule was nodified or changed. The conten-
tion is wthout any substance because the consistent posi-
tion on behalf of the Union has always been that the re-
qui rement of 10 years’ experience was nodified to 8 years
and the Qujarat H gh Court considered the question whether
10 years’ experience was abrogated or nodified.

The second question is whether the requirement of 10
years’ experience was a statutory rule. The H gh Court held
that the requirenent of 10 years’ experience is not a
statutory rule. Counsel for the respondents contended that
the requirenent of 10 years’ experience is statutory because
the letter dated 16 January 1950 is by the Governnent of
I'ndia and the Government of India has authority to frane
rules and one of the letters dated 21 July, 1950 referred to
it as a formal rule. The contention is erroneous because
there is a distinction between statutory orders and adm ni s-
trative instructions of the Governnment. This Court has held
that in the absence of statutory rules executive orders or
admi ni strative instructions nay be made. (See Conmi ssioner
of Incone Tax Cujarat v.A ~Raman & Conpany(1l).

The letter dated 16 January 1950 witten by an Under
Secretary in the Mnistry of Finance does not prove that the
requirenent of 10 years’ experience for pronotion to the
post of Assistant Comm ssioner was a rule nade by the Gover-
nor General or any person authorised by him under section
241 (2) of the Governnment of India Act, 1935. Furthernore,
there is no basis for any authentication under section 17 of

the 1935 Act in the letter of 16 January, & 1950. In the
preface to the Manual published in 1955 it is specifically
stated that Vol. | of the Manual contains  statutory rules
and Vol. |l contains admnistrative -instructions. The
requi renment of 10 years’ experience-is inVol. Il “of the
Manual

In S.G Jaisinghani v. Union of India & Os.(2) it is
stated at pp. 717-718 that the quota fixed by the Governnent
in its letter dated 18 Cctober, 1951 nust be deemed to be
fixed in exercise of the statutory
(1) [1968] 1 S.C. R 10. (2) [1967] 2 S.C.R /703
43
power under Rule 4 of the Recruitment Rules. There is no
such statutory rule under which the letter of /16 January,
1950 was written,

Counsel on behalf of the respondents contended that the
requi renment of 10 years’ experience laid down in the letter
dated 16 January, 1950 had the force of |aw because of
Article 313. Article 313 does not change the legal charac-
ter of a docunment. Article 313 refers to laws in force
which neans statutory laws. An administrative instruction
or order is not a statutory rule. The admnistrative in-
structions can be changed by the Government by reason of
Article 53(1)(a) itself.

The High Court said that even if the requirenent of 10
years’ service is not statutory, it is binding on the Gov-
ernnment and is a condition of service. Counsel for the
respondents contended that the word "ordinarily" in the rule
i mposes an obligation on the Government not to consider any
Income Tax Officer with less than 10 years’ experience for
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pronotion except in extraordinary circunstances. The
requi renent of 10 years’ experience on the face of it con-
fers a discretion on the authorities to consider Incone Tax
Oficers if according to. the authorities the circunstances
SO require. VWhat the circunstances are or should be are
left entirely to the decision of the authorities. The
Central Board of Revenue by a letter dated 21 July, 1950 a
few nonths after the letter dated 21 July, 1950 a few nonths
after the letter dated 16 January, 1950 which spoke of 10
years’ experience stated that the insistence on a ninimm
peri od of experience, cannot be regarded as affecting the
conditions of service. |In the letter dated 21 July, 1950 it
was said that the requirenent as to 10 years’ experience is
sufficiently elastic and all Income Tax Officers with nore
than 9 years’ experience could be considered for pronotion
The letter dated 21 July, 1950 was referred to by this Court
in Union ~of India v. Vasant Jaygram Kamk & Ors(1). It
appears ~in that case that in Novenber, 1951 the case of
officers who had conpleted 9 years’ gazetted service were
consi dered and the Committee further decided to consider for
promotion in the near future officers who had conpleted 8
years of service before 31 Decenmber, 1951. |In 1953 officers
who had conpleted 8 years’ service were considered for
pronoti on.

The expression "ordinarily" in the requirement of 10
years’ experience shows that there can be a deviation from
the requirement and such deviation can be justified by

reasons. Admi ni strative instructions if not carried into
effect for good reasons cannot confer a right. (See P.C.
Sethi & Os. v. Union of India & Os: (2). The requirenent
of 10 years’ experience cannot be considered by itself. It

is to be read along with adm nistrative instructions of 16
May, 1957. The reason is that the requirenent of 10 years’
experience is for being considered for pronotion. In para-
graph 2 of the letter of 16 May, 1957 containing the said
instructions it is said that the Committee should first
decide the field of choice. nanely, the number of eligible
officers awaiting pronotion who should be considered to be
included in the seniority list provided that an officer of
outstanding nerit may be included in the list even.if he is
out si de the nornmal List.
(1) [1970] 3 S.C. C. 658. (2) [1975] 3 S.C R 201
44

For the foregoing reasons our conclusions -are these:
First 10 years’ experience was nodified to 8 years’ experi-
ence. Second there was no statutory rule requiring 10
years’ experience. Third the facts and circunstances neri't-
ed the exercise of discretion which was bona fide exercised
by determning the field of choice. Fourth there was no
deviation from 10 years’ experience because of 'the nodifica-
tion to 8 years' experience. Fifth there could not 'be
i nsi stence on 10 years’ experience as conditions of service.

The next question is what should have been the field of
choice. The two groups of Inconme Tax Officers.in_Class /|
nanely, the direct recruits and the pronptees have always
found that the field of choice has been prepared strictly on
the basis of running seniority in the seniority list of
Income Tax Officers Cass |. In the three decisions of this
Court relating to these officers Jai singhani’s case, Bishan
Sarup CGupta’ s case and Bishan Sarup Gupta’s case (supra) it

will be seen that since 1962 there has been a long fight
between direct recruits and pronpotees nainly in respect of
seniority list of inconme Tax Officers Class |I. This strug-

gle regarding seniority would have hardly any meaning
unl ess the two groups fought to gain higher positions in the
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Seniority List only for the purpose of being in the field of
choice for consideration for pronotion to the post of As-
sistant Conmissioner. if this was not so and if only a cer-
tain number of years’ requirenent was the only consideration
for being in the field of choice, this requirement would
have. been fulfilled in any case w thout a higher place in
the seniority |ist. From 1963 the field of choice has
al ways been in a running order of seniority. This has been
the administrative practice for over 10 years.

There were 112 vacanci es and 10 antici pated vacancies in
1974. The Committee was to make a sel ect panel of 122 offi-
cers. If the field of choice has to be prepared on the
basi s of running seniority, and if 10 years’ experience had
been adhered to, there would not have been nore than 95
officers in the field of choice although the nunber of
vacanci es was 122. -~ This fact alone will entitle the author-
ities to deviate fromthe rule of 10 years’ experience.

By reason of the violation of the quota rule since 1952
benefiting the pronptees this Court issued the mandanus in
Jai-si nghani’s case (supra).  The collapse of the quota rule
and seniority rule from16 January, 1959 led to the judgment
of this Court dated 16 August 1972 in Bishan Sarup GCupta's
case (supra): Theintroduction of the roster systemof 1
direct recruit and 1 pronotee being placed alternately in
the order of seniority with effect from16 January, 1959
was upheld by this Court in the judgnment dated 16 April
1974 in Bishan Sarup Gupta' s case (supra). As a result oF
the seniority list being upheld by this Court by the deci-
sion dated 16 April, 1974 many pronotees |lost their earlier
places in the Seniority List. This Court on 16 April, 1974
in Bishan Sarup Gupta’'s case (supra) at page 114 of the
report said "In the case before us inthe absence of a rule
determining inter se seniority between the two classes of
Income Tax Officers, there is really no integration of the
service, which is unavoidably necessary for the purpose of
effective promptions. « One cannot speak
45
of pronotions froma cadre unless it is fully integrated.”
There was a change in the seniority list fromwhat prevail ed
at least in 1952. The requirenent of 10 years’ experience
could not be given effect to in such a changed situation and
the expression "ordinarily" would hardly apply to such . a
changed situation w thout destroying the integration and
restoring to the pronotees the position which they had
enjoyed in the past with the Quota Ruleand the Seniority
Rul e and which they lost as a result of the last decision of
this Court dated 16 April, 1974.

If the respondents’ contention that the field of choice
shal | be restricted to 10 years’ experience only and the
field of choice should have been at |east five tinmes the
nunber of vacancies, the result would have been that out of
560 persons in the field of choice, 474-persons would have
been pronotees and 86 persons woul d have been direct re-
cruits and the last direct recruit in the seniority |ist
woul d have been No. 873 and No. 874 to No. 1922 woul d ~have
been all pronotees. |If the above basis suggested by the
respondents were followed 429 persons all direct recruits
and all senior officers in the seniority list would have
been ignored in the field of choice. That would be unjust,
unfair and wupsetting the decision of this Court dated 16
April, 1974.

In the letter of 16 May 1957 it is stated that the field
of choice wherever possible should extend to 5 or 6 tines
the nunber of vacancies expected within a year. The letter
cont ai ned adm nistrative instructions fromthe Home Mnistry
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generally to all Mnistries and was not nmeant specially for
the Board of Revenue. These administrative instructions
have been changed in the matter of pronotions from |ncone
Tax O ficers to Assistant Comm ssioners at |least from 1963
by the administrative practice of having in the field of
choice generally three times the nunber of vacancies. In
the Commttee nmeeting held on 16 March, 1963 the Conmittee
considered the names of first 33 eligible Incone Tax Ofi-
cers in order of existing seniority for 11 vacancies. In
the neeting of the Conmittee held on 26 and 27 August, 1963
the Commttee decided to consider the cases of 30 officers
in order of seniority for 10 vacancies. In the Commttee
neeting held on 3 March, 1964 the Conmittee considered for
21 vacanci es the nanes of 60 persons in order of seniority.
At the Committee neeting held on 5 and 7 Decenber, 1964 for
18 vacancies the Committee decided to consider the cases of
60 officers in order of-seniority,. At the nmeeting held on
4 July, 1965 the Conmttee considered 60 Incone Tax O ficers
in order of “seniority for pronmotion to 20 vacancies. At the
Conmittee neeting held on 4 and 6 Decenber, 1965 the Commit-
tee considered 122 persons-in order of seniority for 45
vacanci es. I n Decenber, 1965 the Conmittee considered 114
senior nmost Income Tax OFficers and 48 were pronmpted as
Assi stant Conm ssi oners. At the neeting held on 17 My,
1966 the Conmittee considered the case of 65 officers and
approved the pronotion of 48 officers. At the neeting held
on 16 and 17 Septenber, 1968 the Conmittee considered 240
persons for pronotion to 90 posts. In Septenber, 1968 t he
Conmittee considered the cases of 16 officers who had |ess
than 10 years’ experience. The Conmittee in February 1969
consi dered 61 persons for 20 posts. |n-Septenber, 1969 the
Conmi ttee consi dered 105 persons for pronotion to 35 posts.
46

There is a note made by Thonas in the nmonth of February,
1970 in F. No. 20/2170-Ad. VI to the effect that if officers
with less than 8 years’ service and their juniors are ex-
cluded from the list of ‘officers to by considered by the
Conmittee for 90 vacancies arising during ‘the year only 193
officers wll be available.  This is said to'be less than
three tines the nunber of vacancies but this could ‘not be
hel ped wunless junior officers are considered over the head
of their seniors..The nunber of such juniors officerswith 8
years’ service is also limted, nanely, 11. In the circum
stances, the selection was nade from 193 officers. In
April, 1970 the Conmittee had to select 80 persons for
pronoti on. They desired that 240 names should nornal l'y be
consi der ed. The Menbers however stated that the. Mnistry
had al ready furnished the nanes of 193 eligible officers and
there were no nore eligible officers who could be consid-
ered. The Conmittee accordingly considered those 193 offi-
cers in order of seniority. |In April and My 1970 the
Conmittee considered the cases of 38 persons with less than
10 years’ experience. 1In 1972 there were 84 vacancies and
10 nore vacancies were likely to arise. Therefore for 94
sel ection posts the field of choice should normally ~have

been 3 to 5 tinmes the nunmber of vacancies. It was found
that there should have been at |east 300 officers. There
were 213 officers with 8 years’ experience. There were

some pronmotees with nmore than 8 years’ experience but t hey
were junior to the direct recruits.. As the direct recruits
had not conpleted 8 years’ service their juniors were not
consi dered for pronotion over them

In the background of these facts and circunstances it
was not possible to have 5 or 6 tines the nunber o.f vacan-
cies inthe field of choice for the sinple reason that the
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Conmittee required 8 years’ experience for pronotion to the
post of Assistant Commissioner. |If the field of choice had
to be based on running seniority the Conmittee could rightly
only have 276 officers in the field of choice in the present
case.

The next question is whether the Conmittee eval uated the
nerit of persons in the field of choice. The H gh Court
held that in the field of choice the evaluation of nerit of
persons was not properly done. The decision of the High
Court is wong for the follow ng reasons. The letter dated
16 My, 1957 indicates that the Committee was first to
decide the field of choice. The cardinal feature which is to
be kept in the forefront is that the field of choice is
based on running seniority in the seniority |list and eval ua-
tion of nerit does not come into picture for deciding the
field of choice. Paragraph 3 of the said letter states that
those in the field of choice who are considered unfit should
excluded” from consideration. Under paragraph 4 of the
| etter evaluation of the remaining officers on the basis of
nerit has to be done by classifying the officers under three
different categories,nanely, ' outstanding', 'very good and
"good’. Paragraph 4 of the letter states that the selection
list is to be prepared by placing the nanes of officers in
the said three categories, without disturbing the seniority
inter se within each category.
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In the present case in viewof 112 actual vacancies the
Gover nment 'sent 336 nanes for the field of choice, that is,
three tines the nunber of vacancies. Since 1963 the Conmit-
tee has been receiving fromthe Governnent the nanmes of
persons formng three times the nunber of vacanci es. The
336 nanes sent by the Governnent were in the running order
of seniority between S .M Islam No. 155 in ‘the seniority
list and R N. Dave No. 1186 in the seniority |ist. Under
paragraph 2 of the letter dated 16 May, 1957 it is the
function of the Commttee to decide the field of choice.
The Conmmittee proceeded on the basis of 8 years’ experience
and thus could not possibly have in the field of choice any
nane from No. 1131 onwards because every alternate nunber
thereafter had |l ess than 8 years’ experience. The Conmittee
stopped at No. 1123.

The Conmittee at the nmeeting held on 23, 24 and 25 July
1974 assessed the nerits of 145 persons in order of seniori-
ty first. After such assessnent the Committee found three
officers No. 1, 30 and 109 in the list as not-yet fit ~and
excluded them The Conmittee also excluded 4 officers
whose findings were in sealed cover or whose reports were
not yet conplete (No. 2, 3, 6 and 138 in the Commttee
List). These 7 officers were excluded fromfurther consid-
eration for the selection list. |n accordance wth para-
graph 3 of the letter 16 May, 1957 the Conmittee considered
the remaining 138 officers and assessed their nmerits and put
them in three categories. The Committee found only one
of ficer "outstanding”, nanely No. 16 in the list, 114 offi-
cers "very good" and 7 Scheduled Castes/Scheduled Tribes
officers were 'good'. These 7 Schedul ed Castes and Sched-
ul ed Tribes officers were No. 21, 24, 26, 90, 91, 93 and 94
in the list. The respondents contended that these 7 Sched-
ul ed Castes/ Schedul ed Tribes officers should have been given
a grade higher than the grade assessed by the Committee
because of the Honme Mnistry Instructions dated 11 July,
1968. The respondents’ contentions are incorrect for these
reasons. In paragraph 2 of the Home Mnistry i nstructions
dated 26 March, 1970 on the subject "Concessions to Sched-
uled Castes and Schedul ed Tribes in posts filled by prono-
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tion--Class | Services/ posts"” it was laid down inter alia
that the Schedul ed Castes/ Schedul ed Tribes officers, who
were senior enough in the zone of consideration for prono-
tion so as to be within the nunber of vacancies for which

the selection list has to be drawn, would be included in
that list provided they are not considered unfit for prono-
tion. In paragraph 1 of these instructions, reference was

nade to the Home M nistry instructions dated 11 July, 1968.
It woul d be found fromthose instructions as 'also the Home
Mnistry instructions dated 26 March, 1970 that the July,
1968 instructions applied in the case of pronptions from
Class Ill to Cdass Il and Wthin Cass Il and fromdass |
to the |l owest rank or category to Cass | but had no appli-
cation in respect of pronotion within dass |

The Conmittee found No. 16 to be 'outstanding’ , 114 (No.
2 to 115) “very-good’ and 7 Scheduled Castes/Schedul ed
Tri bes officers "good.’~and they were to be included in the
selection list vide Home Mnistry instructions dated 26
March,” 1970. The Committee next assessed the nerit of the
rest of the 276 officers to ascertain whether
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any of themwas 'out standing’. |If any one anobng these
remai ni ng officers was not found ’outstanding but was only
"very good” he would not come within the selection |1ist

because the selection |list was prepared, after evaluating
the nerits of the officers on the basis of seniority in the

seniority list in accordance with the fetter dated 16 My,
1957. Paragraph 4 of that letter was followed by the
Conmittee along wth the Home Mnistry instructions. It

woul d not be necessary for the Conmittee after having con-
sidered 145 to put the others in the category of 'very good
when the Committee assessed their nmerits and found themto
be not ’'outstanding’. After 122 senior officers were as-
sessed and the Conmittee found that no other officers junior
to them could be assessed to the higher category nanely,
"outstanding’ it would be fruitless exercise to find out who
anong these officers were very good’ or 'good' or 'not yet
fit’. The reason is obvious. Those in the selection |ist
of 122 who had been found to be 'very good’' ‘could 'not be
suppl anted by others who were 'very good’ Only ' outstand-
ing’ persons who would be junior to the category of 122
"very good’” would surpass the category of ’'very -good’
Therefore the Cormittee rightly considered the cases only to
find out whether there was any one outstanding and the
Commi ttee found none of themto be ’outstanding .

The Covernment sent the names of 336 officers in the
running order of seniority. Qut of 336 the Committee found
276 to be fit for the field of choice.  The Conmttee found
1 "out standi ng’, 114 ’'very good’ and 7 Schedul ed
Castes/ Tribes ’'good'. The respondents contended that the
rest 59 were not at all considered by the Conmittee. Thi s
contention is not acceptable for these reasons. From No.
1131 in the seniority list every alternate nunber was an
officer with Iless than 8 years’ experience. Under the
letter of 16 May 1957 it is the Commttee and not the CGov-
ernnent which decides the field of choice. Wen the Conmit-
tee found according to the running seniority No. 1131
onwards could not be in the field of choice the Comittee
did not put the names of the 59 officers in the field, of

choi ce. The question of the evaluation of the nerits of
these 59 officers did not, therefore, arise because first
the seniority list was Considered by the Committee and

second the Commttee took into consideration only those who
were in the seniority list and fulfilled 8 years’ experi-
ence.
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It is wong to hold that because the Government sent the
nanes of 336 persons for consideration by the Cormittee the
field of choice consisted of 336 persons. The field of
choice is to be determined by the Conmittee. The Committee
considered 276 names as fit to be included in the field of
choi ce. It is erroneous to suggest that there were 336
names in the field of choice. The field of choice consist-
ed. of 276 nanes as determ ned by the Comrttee whose juris-
diction it was to deternine. The Conmittee considered upto
No. 1123 in the seniority list to be in the field of choice.
Oficers from1124 to 1130 were not included by the Commt-
tee either because they had retired or joined the Indian
Adm nistrative Service and in any event no conplaint has
been made on their behalf. The Cormmittee found that from
49
No. 1131 onwards every alternate officer had not conpleted 8
years’ service and therefore they could not be put in the
field of choice according to the Committee. The contention
of the respondents that there were 336 officers in the
fiel'd of choice and the Conmittee did not consider all the
336 persons unneritorious.

The respondents next contended that persons bearing No.
877, 879, 88l and 883 in the seniority |list had been put on
the selection Iist although they had less than 8 years’
experi ence. There is no substance in the' contention for
the followi ng reason. These 4 officers were taken on the
ground that they were ex-mlitary officers recruited to the
I ncome Tax Department in 1968 and were deenmed to have been
recruited in 1964 by virtue of the Mnistry of Hone Affairs
Notification dated 4 October, 1967.

Anot her subnission was made on behalf of the respondents
that after the Conmittee had put different persons in three

categories 'outstanding', 'very good and 'good the Commt-
tee should have further evaluated the nmerit of all officers
inter-se within each of the said three categories. Thi s

subm ssion is contrary to the specific provision of para-
graph 4 of the letter dated 16 May, 1957. Further wthin
the category of 'very good there could not be any ~further
i ntra-specific assessnent of those who were 'very good’

A criticismwas nade by the respondents that the assess-
ment was to be only on nerit and not seniority-cure-nerit.
This contention is wong. Paragraph 2 of the letter of 16
May, 1957 states that the field of choice isto be decided
by the Conmittee. No question of nerit arises in deciding
the field of choice. The field of-choice is “only on the
basis of running seniority. The question of nerit arises
after the field of choice is decided. The sel ection-was
correctly done strictly on nerit in accordance. wth para-
graphs 3 and 4 of the letter dated 16 May. 1957. The Comm t -
tee decides the field of choice in the running order | of

seniority. The Conmittee excludes nanes fromthe field of
choi ce who are considered unfit for pronotion. The renaining
officers are classified as 'outstanding’, 'very good and

"good’ on the basis of merit. The selection list is pre-
pared by placing the nanes in the order of these three

cat egori es. That inter-se seniority of officers in the
sel ection |ist under each category is not disturbed. These
are the instructions in the aforesaid letter. It will thus

be.. seen that seniority is the sole criterion for determn-
ing the field of choice in the running order of seniority
and nerit is the sole criterion for putting the officers in
the selection list in each category according to nerit.
Finally the contention of the respondents is that the
date for determining the eligibility of officers for prono-
tion to the posts as Assistant Comm ssioners should have
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been decided by the Committee by bearing in mind the two
dates nanely, 21 Decenber 1972 and 29 Novenber 1973. 21
December 1972 is the date when this Court permtted the
Uni on Governnent to nmake ad hoc pronotions. 21 March 1973
and 29 Novenber 1973 are the two dates when the Centra

Board of Direct Taxes pronoted 59 and 48 officers respec-
tively. This Court in the order dated 21 Decenber, 1972
stated that the Governnent would be entitled to appoint
people in order of seniority determ ned according to the
date 5--1458SCl/ 76
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O continuous officiating appointnent in Class | subject to
the suitability which woul d be decided by the Central Board
or Direct Taxes.' This order was nmade without prejudice to
the contentions of the parties or their rights in the ap-
peal s. Pursuant to the interimorder of this Court the
CGovernment -~ nade two orders dated 21 March 1973 and 29 Nov-
enber 1973 provisional ly pronoting 59 and 48 officers re-
spectively.  In each of the Government orders it is specifi-
cally stated as follows: "The above pronotions are purely ad
hoc and have been nmade on the basis of the suitability as
decided by the Central Board of Direct Taxes in terns of
directions issued by this Court in their order dated 21
Decenmber 1972. These pronotions will not confer any claim
for continued "officiation" (sic) in the grade of-Assistant
Conmi ssi oner / of Incone Tax or for seniority in that grade.

Appoi nt ment s agai nst these posts will eventually be made on
the basis' of the revised list of seniority of Incone Tax
Ofices Cdass | as finally approved by this Court and on
selection by a duly constituted Departnental Pronption
Conmittee to be convened in accordance with the prescribed
pr ocedure. The pronotions ordered will not. establish any
claimfor eligibility or for selection on nerit by a proper-
Iy constituted Departnental Pronotion Committee when the
same is convened".

It is manifest fromthe order of this Court and the two
orders nade by the Government pursuant to this Court’s order
that these 107 pronotions were purely provi'sional or-ad hoc
and were made by the Central Board of Direct Taxes and not
by the Conmittee which is the authority for det er mi ni ng
promotions. Further these provisional pronotions were not

made in conformty with the letter of 16 May 1957. It s
distinctly stated in the aforesaid two Governnent orders
that appointnents against these posts will eventually be

made on the basis of revised seniority of Income Tax OFfi-
cers Class | as finally approved by this Court and on sel ec-
tion by a duly constituted Departnmental Promption Conmittee
to be convened in accordance with the prescribed procedure.

On 9 February 1973 the Incone Tax Oficers (Class I)
Service (Regulation of Seniority) Rules, 1973 were nmade
under Article 309 See Bishan Sarup Gupta's case (supra).
The revised seniority list of Income Tax O ficers d ass
was made on the basis of the Incone Tax Oficers (Class 1)
Service (Regulation of Seniority) Rules, 1973 .and was ap-
proved by this Court on 16 April, 1974. See Bishan Sarup
Gupta’'s case (supra). The selection list was made by the
Conmittee after it net on 23, 24 and 25 July, 1974. Under
paragraph 2 of the letter dated 16 May, 1957 the Committee
was to decide the field of choice by including therein
eligible officers awaiting pronotion. This neans that
whet her an officer is eligible or not should be decided wth
reference to the date of the Committee neeting. This has
al ways been done at all the Comm ttee neetings.

The respondents contended that the regul arisation of 107
promotees had to be done fromthe date of original prono-
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tions on ad hoc basis. In this connection, the respondents
relied on the observations of this Court in Bishan Sarup
Gupta’'s case (supra) at p. 506 of the report. The observa-
tions relied on are that after the fresh seniority
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list is made in accordance with the directions given by this
Court in Bishan Sarup GQupta’s case (supra) it would be open
to any direct recruit or pronbtee to point out to the de-
partrment that in the selection nade to the post of Assistant
Commi ssi oner from 1962 onwards he, being otherw se eligible,
is entitled on account of the new seniority given to him to
be considered for pronption to the post of Assistant Comm s-
si oner.

The observations of this Court in Bishan Sarup Gupta’'s
case (supra) are that if as a result of the fresh seniority
list it is found that any officer was eligible for pronotion
to the post of Assistant Conm ssioner on account of his
place in the new seniority list, the departnent m ght have
to consider his case for pronotion on his record as on the
date when he ought to have been considered, and if he would
be selected his position will be adjusted in the seniority
list of Assistant Conmmi ssioners. The object is to see that
the position of such a person is not affected in the senior-
ity |list of Assistant Comm ssioners because he is actually
pronoted | ater pursuant to the newseniority 1list, although
according to the new seniority list itself he should have
been pronpted earlier. The observations do not nean that
al though the Commttee can neet for the selection of offi-
cers for promotion to the post of .Assistant Comm ssioner
only after the seniority list is approved by this Court, the
selection would be deened to be nade at the tine when a
vacancy in the post of Assistant Comm ssioner occurred and
the eligibility of officers for selection will be detern ned
by such deened date of selection. No enpl oyee has any right
to have a vacancy in the higher post filled as soon as the
vacancy occurs. CGovernment has the right to keep the vacancy

unfilled as long as it chooses. In the present case, such a
position does not arise because of the controversy ~between
two groups of officers for these years. The seniority |Iist

which is the basis for the field of choice for pronotion to
the post of Assistant Commi ssioner was —approved by this
Court on 16 April, 1974. Pronotions to the post of Assist-
ant Conm ssioners are on the basis of the selection |ist
prepared by the Conmittee and are to be nade prospectively
and not retrospectively.

For the foregoing reasons the judgnents and orders
appeal ed against are set aside. The selection |list made /by
the Departnental Promotion Committee formng the subject

matter of these appeals is held to be correct,  lawful and
valid. Parties will pay and bear their own costs.
V.P.S. Appeal s al | owed.
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