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ACT:

Agricul turist Protection of --Jurisdiction of Speci a
Judge- - Execution sale, if binds the |legal representative not
Party to it-Linmtati on-Mtakshara Law of Partition-Docunent,
if and when nust be registered-Adm ssibilitv-Sangli State
Agriculturist Protection, Act (1 of 1936)-Indians Limtation
Act (I X of 1908), Arts. 12, 134 and 148-1ndian Registration
Act (Act XVl of 1908), ss. 17 and 49.

HEADNOTE

This was an appeal by the defendants in a suit for
possessi on on redenption of certain nortgages instituted in
the Court of the Special judge exercising jurisdiction under
the Sangli State Agriculturists Protection Act (1 of 1936).
Their case was that the nortgaged properties had been sold
at auction and purchased by their father who had sold nost
of them to other persons nore than 12 years before the
institution of the suit and as such the suit was barred by
l[imtation. The trial Court dismssed the suit. On_appeal
the Hi gh Court of Sangli permtted the plaintiff to anend
the plaint originally filed so as to include the relief for
redenption and renmanded the suit. The tri al court,
thereafter, decreed the suit in part, holding that the claim
in respect of portions only of the nortgaged properties. was
barred by limtation. Both the parties appeal ed to the High

Court of Bonbay and the appeals were heard together. The
Hi gh Court disnissed the defendant’s appeal and allowed the
plaintiff's appeal holding that Art. 148 and not Art. | 34
0] the Limtation Act applied. In the result, t he

plaintiff’s suit was decreed in its entirety.

Held, that the prelimnary objection that the Special judge
had no jurisdiction under the Sangli State Agriculturists
Protection Act to entertain the suit must be overruled. The
fixing of ,915 as the date-line by the Act had reference to
such reliefs as could be had only by way of reopening of
closed transactions and could not, therefore, preclude the
Special Judge fromgranting other reliefs in respect of
transactions entered into prior to 1915.

Nor could it be contended in bar that the plaintiff was
bound in the first instance to set aside an auction sale of
the nortgaged properties in execution of a noney decree in
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which she was not substituted in place of her deceased
father as his true heir and legal representative nor nade a
party and no controversy was raised by the parties nor
decided by the Court as to who was the true | ega

representative. The plaintiff was entitled to ignore the
sale and the suit was not barred under Art. 12 of the Lim -
tation Act.

480

Mal karjun Bin Shidramappa Pasare v. Narhari Bin Shivappa,
(1900) L.R 27 1.A 216, doubted and distingui shed.

In order that Art. 134 of the Limtation Act might be
attracted to a suit for possession on redenption, it was
necessary for the defendant to prove affirmatively that the
nortgagee or his succesor-in-interest had transferred a
larger interest than was justified by the nortgage. Wer e,
as in the present case, this was not done, Art. 134 could
not apply and theonly other article which could-apply was
Art. 148 O the Limtation Act.

Under 'the M takshara School of H ndu Law partition nmay be
ei t her (1) a -severance of the joint status of t he
coparcenary by nere defining of shares but wi thout specific
allotments or (2) partition by allotnent of specific
properties by metes-and bounds according to shares. The
latter, i f reduced to witing becones conmpul sorily
regi strable under s. 17(1)(b) of the Indian Registration Act
but the former does not.

Consequently, in the present case such unregistered docu-
ments as were adduced by the plaintiff for  the linted
purpose of proving partition in the former sense did not
fall within the mschief O s.7 49 of the Indian Registration
Act and were admi ssiblein evidence.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: Civil “Appeal No. 177 of 1954.
Appeal fromthe judgnent and decree dated Cctober 9, 1950 of
the Bonmbay Hi gh Court in First Appeals Nos. 361 & 363 of
1948 from Original Decree arising out of the judgrment and
decree dated July 31, 1946, of the Court of ~ Specia
Tri bunal , Mangal vedhe in Special Suit No. 1322 of 1938.

L. K. Jha, Rameshwar Nath, J. B. Dadachanji and S. N.
Andl ey, for the appellant.

K. R Bengeri and K. R Chaudhari, for the respondent.
1958. April 14. The follow ng Judgnent of the  Court was
del i vered by

SINHA J.-This is a defendants’ appeal by |leave granted by
the H gh Court of Judicature at Bonbay fromthe decision of
that Court, dated Cctober 9, 1950, in two cross-appeals from
the decision of the Special Judge of the Special Tribuna
Court at Mangal vedhe, dated July 31, 1946, in Special Suit
No. 1322 of 1938. O the two «cross-appeals, the  First
Appeal No. 361 of 1948, by the appellants, was disnissed,
and the First
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Appeal No. 363 of 1948, by the plaintiff, was all owed. The
plaintiff-respondent had instituted another suit, being suit
No. 1894 of 1937, which was also tried along wth Specia
Suit No. 1322 of 1938. The former suit stands dismissed as
a result of the judgment of the Hi gh Court, and no appea
has been brought against that judgnment to this Court.

The suit out of which this appeal arises (Special Suit No.
1322 of 1938), was instituted under the provisions of the
Sangli State Agriculturists Protection Act, granting certain
reliefs fromindebtedness to agriculturists of that State
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which was then outside what used to be called " British
India ". The suit as originally framed, prayed for accounts

in respect of two nortgages, though there were really three
nortgages, to be described in detail hereinafter, and for
possessi on of the, |lands conprised in those nortgages. The
first, defendant filed his witten statenment on January 6,
1940, contesting the suit mainly on the ground that the
plaintiff had no title to the nortgaged properties in view
of the wevents that had happened; that the nort gaged
properties had been sold at auction and purchased by the
def endant’ s father who, thus, becanme the full owner thereof;
and that he had sold nost of the properties to other persons
who wer e hol ding those properties as full owners.
Def el i dant No. 3 who al so represents the original nortgagee
filed a separate witten statenent supporting the first
def endant . O the defendants who are transferees from the
original nortgagees or their heirs only defendant No. 8
filed his witten statement on March 26, 1940, substantially
supporting the first defendants witten statenent and addi ng
that he ‘had purchased the bul k of the nortgaged properties
after acquisition of full title by the nortgagees thensel ves
nore than 12 years before the institution of the suit, and
that, therefore, it was barred by limtation

The trial court di'smssed the suit by its judgnent dated
Novermber 26, 1941, with costs. On appeal by the defeated
plaintiff, the Special Bench of the High Court of Sangl
State, by its judgnent dated June 13, 1944, renanded the
suit for a fresh trial after having permitted the plaintiff
to amend the plaint so as to

482

include the relief for redenption. It appears-that during
the pendency of the suit after remand, an application was
made in February, 1945, for naking substitution in place of
def endant No. 2 who had di ed neanwhile, but the application
was refused by the Court on the ground that the suit had
abat ed as agai nst that defendant. After refram ng the issues
and rehearing the ,lase, the trial court, by its /judgnent
and decree dated July 31, 1946, dismssed the suit as
agai nst defendants 6 to 9 who were holding portions of the
nortgaged properties by sal e-deeds of the years 1919 and
1922, for nore than 12 years, as barred by limtation under
Art. 134 of the Limtation Act. The Court decreed the suit
in respect of the nortgaged portion of R S, No. 1735,
having an area of 16 acres and 21 gunthas, as against
defendant No. 3, and R S. No. 334 agai nst defendant No. 1's
heirs. Each party was directed to bear its own costs
throughout. Fromthat decision, the defendants preferred a
first appeal, being First Appeal No. 361 of 1948, and the
plaintiff filed a crossings, being First Appeal No. 363 of
1948, in the Hi gh Court of Judicature at Bonbay. Both the
appeals were heard together along with two other cross-
appeal s arising out of the other suit nentioned above. The
Hi gh Court, by its judgment and decree dated OCctober 9,
1950, dism ssed the defendants’ appeal No. 361 of 1948, —and
allowed the plaintiff's appeal No. 363 of 1948, with costs,
holding that Art. 148 and not Art. 134 of the Linitation
Act, applied to the suit, and that, therefore, it was not
barred by limtation. In the result, the plaintiff's suit
was decreed in its entirety.Hence, this appeal by the
def endant s.

A nunber of Questions of fact and | aw have been raised by
the learned counsel for the appellants, but before we
proceed to deal with them it is convenient to dispose of
the prelimnary points in bar of the suit. At the fore-
front of his subnmissions, the |earned counsel for the
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appel | ant s contended that the suit was out si de the
jurisdiction of the Special Court created under the Sangl
State Agriculturists Protection Act | of 1936. Wth
reference to the provisions of that Act, it was contended
that the Act authorized the Special Court to

483

take accounts and to reopen closed transactions only up to
the vyear 1915, and that as the transactions which were the
subj ect-matter of the suit, were of the years 1898, 1900 and
1901, the Special Court was not conpetent to go into those
transactions and grant any relief to the agriculturist-
plaintiff. In our opinion, there is no substance in this
contention. The Sangli ‘Act referred to above, had chosen
the year 1915 as the dateline beyond which the court was not
conpetent to grant any relief to agriculturists, by way of
reopening of closed transactions. But that does not rmean
that the court itself was inconpetent to grant any other
relief ~in respect of transactions of a date prior to 1915.
If the legislature had intended to limt the jurisdiction of
the Special Court, as contended on behal f of the appellants,
not hi ng woul d have been easier than to say in express terns
that the court’s jurisdictionto grant relief was limted to
transactions of that year and after, but there are no such

words of Ilimtation in any part of the statute. The
operative portion/of the statute does not contain any such
provision. |In our opinion, therefore, the Special Court was

conpetent to entertain the suit for redenption, though it
woul d not be conpetent to reopen those transactions even if
any such question of reopening closed transactions had been
raised. But it is manifest that no such question arose out
of the pleadings in this case. Hence, those words of
limtation are wholly out of the way of the plaintiff. It
may be nentioned that no such plea of want of jurisdiction
of the trial court, had been raised in the pleadings or in
the issues in the courts below. ~This ground was raised, for
the first time, in the statement of case in this Court. The
prelimnary objection to the jurisdiction of the trial court
is, thus, overruled.

It was next contended that the suit was barred by limtation
of one year under Art. 12 of the Lim tation Act. The point
arose in this way. The properties sought to be redeened
were nortgaged, as will presently appear, successively under
three bonds of the years 1898, 1900 and 1901, by the
plaintiff’s father, @undi (omtting all reference to his
br ot hers).

484

It appears that there was a decree for noney of = the year
1903, in favour of a third party who is not | before us.
@undi had been stied as the original defendant,  but ~ after
his death, his place was taken by his brother Sadashiv as
his heir and legal representative. In execution- of the
decree, the nortgaged properties were auction-purchased by
the nortgagee’s Ful chand, son of the first defendant as it
appears fromthe sale-certificate, Exh. D56, dated Cctober
31, 1907. On the basis of this auction-purchase, it, —has
been contended on behal f of the nortgagee that unless the
sale were set aside, it would bind Gundi and his successor-
in-interest, the plaintiff. The H gh Court has held that
Art. 12 is out of the way of the plaintiff because neither
the plaintiff nor her father was a party to the sale. | f
@undi hinself were a party to the execution proceedi ngs, the
sale as against him wuld bind his estate and his
successor-in-interest. But it appears that Qundi was
substituted by his brother Sadashiv in the execution
pr oceedi ngs. | f Sadashi v coul d not be t he
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representative-in-interest of @ndi, as wll presently
appear, he could not have represented Gundi’'s estate, and,
therefore, the gale as against him would be of no effect as
against the plaintiff. Bat it was argued in answer to this
contention that the decision of the Privy Council in the
case of Malkarjun Bin Shidramappa Pasare v. Narhari Bin
Shivappa (1), is an authority for the proposition that even
if the property was sold by substituting a wong person as
the legal representative of the judgnent-debtor, the sale
woul d bind the estate of the judgnent-debtor as rmuch as if
the right Ilegal representative had been brought on the
record of the execution proceedings. Assuming that the
decision of the Privy Council in Ml karjun's case (supra) is
correct, and that it is not subject to the infirmties of an
ex parte judgnent, asimay well be argued, that decision is
clearly distinguishable so far as the present case is
concer ned. In Ml karjun’s case, the executing court had
been invited to decide the question as to who was the true
| egal representative of the judgnent-debtor, and the court,
after

(1) (1900) L.B. 27 1, A 216
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judicially determning that controversy, had brought on
record the person who was adjudged to be the true |ega
representative. The sale was held to be of the property of
the judgnent-debtor through his | egal representative, after
the adjudication by the court. The Privy Council held that
though the decision of the court on the question as to who

was the true |legal representative, was wong, it was a
decision given in that litigation which  affected the
j udgrment -debtor and his true legal representative, unless
set aside in due course of law. In the present case, there
was no such adjudication. Fromthe scanty evidence that we
have on this part of the case, it appears that Gundi, the
original defendant, had died and had been, without any
controversy, substituted by his brother, Sadashiy. The

court had not been invited to determ ne any controversy as
bet ween Sadashiv and the true |egal representative of /Gund

deceased. I n execution proceedi ngs, the property was sold
as that of Sadashiv the substituted judgnment-debtor.” It was
a noneysal e and passed only the right title and interest of
Sadashiv, if it bad any effect at all. Mal karjun’s case

(supra), therefore, is of no assistance to the appellants.
The plaintiff, GQundi’s daughter, not being affected in -any
way by the sale aforesaid, it is not necessary for her to
sue for setting aside the sale. She was entitled, ~as she
has done, to ignore those execution proceedings, and to
proceed on the assunption, justified in law, that the sale
had not affected her inheritance. The suit is,  therefore,
not barred by Art. 12 of the Limtation Act.

It was next contended that even if Art. 12 was not “avail abl e
to the defendants by way of a bar to the suit, the suit was
certainly barred wunder Art. 134 of the Linmitation Act.
Under Art. 134, the plaintiff has to sue to recover
possessi on of immvable property nortgaged and, afterwards,
transferred by the nortgagee for a valuable consideration
within 12 years fromthe date the " transfer beconmes known

to the plaintiff "“. On the other hand, it has been contended
on behalf of the plaintiff that the usua

486

rule of 60 vyears’ limtation wunder, Art. 148 of the

Limtation Act, governs the present case. On this part of
the case, the defendants suffer fromthe initial difficulty
that the sale-deeds relied upon by themin aid of the plea
of limtation under Art. 134, have not been brought on the
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record of this case, and, therefore, the Court is not in a
position to know the exact terns of the sale-deeds. Thi s
difficulty, the appellants sought to overcome by inviting
our attention to the statenents nmade in paragraph 8 of the
pl ai nt. But those are bald statements giving the reasons
why the defendants other than the original nortgagee, were
being inpleaded as defendants. There is no clear avernent
in that paragraph of the plaint about the extent of the
interest sold by those sale-deeds and other transfers
referred to therein. The Court is, therefore, not in a
position to find out the true position. Those sal e-deeds
thenselves were the primary evidence of the interest sold.
If those sale-deeds which are said to be regi stered
docunents, were not available for any reasons, certified
copies thereof could be adduced as secondary evi dence, but
no foundation has been laid in the pleadings for the
reception of other evidence which nust always be of a very
weak character in place of registered docunents evidencing
those transactions. Article 134 of the Limtation Act
contenplates a sale by the nortgagee in excess of his
interest —as such. The legislature, naturally, treats the
possession of such transferees as wongful, and therefore,
adverse to the nortgagor if he is aware of the transaction

Hence, the longer period of 60 years for redenption of the
nortgaged property in the hands of the nortgagee or his
successor-in-interest, is cut down to the shorter period of
12 years’ wongful possession if “the transfer by the
nortgagee is in ‘respect of a larger interest than that
nortgaged to him In order, therefore, to attract the
operation of Art,. 134, the defendant has got affirmatively
to prove that the nortgagee or his successor-in-interest has
transferred a larger interest than  justified by t he

nort gage. If there is no such proof, the shorter " period
under Art. 134 is not available to-the
487

defendant in a suit for possession after redenption. A good
deal of argunment was addressed on the question as /to upon
whom | ay the burden to prove the date of the starting / point
of limtation under that article. It was argued on  behal f
of the defendants-appellants that as it is amtter within
the special know edge of the plaintiff, the plaint should
di scl ose the date on which the plaintiff became aware of the
transfer. On the other hand, it was contended on behal f of
the plaintiff-respondent that it is for the defendants to
plead and prove the facts including the date of the
know edge which would attract the bar of limitation under
Art. 134. As we are not satisfied, for the reasons given
above, that Art. 134 is attracted to the present case, it is
not necessary to pronounce upon that controversy. It/ is,
thus, clear that if Arts. 12 and 134 of the Linmtation Act,
do not stand in the way of the plaintiff’'s right to- recover
posses.-,ion, the only other Article which will apply to the
suit, is Art. 148. It is comon ground that if that Article
is applied, the suit is well within tinme.

Before dealing with the factual aspects of the case, it _is
necessary to deal wth another plea in bar of the suit

rai sed on behalf of the appellants. It is contended that
the suit is bad for defect of parties in so far as the heirs
of the second defendant are concerned. It appears from the

order dated March 27, 1946, passed by the trial court during
the pendency of the suit after remand, that the second
def endant died on April 26, 1943, that is to say, while the
appeal before the Bonbay Hi gh Court was pending in that
Court before remand. The then appellant who was the
plaintiff, did not take steps to bring on record the I|ega
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representatives of that defendant. An attenpt was nade by
the plaintiff later on to get his heirs substituted on the
record, but the Court upheld the defendants objection and
did not allow substitution to be made. It was, therefore,
noted that the appeal which was then pending in the High
"Court, had abated as agai nst defendant No. 2, and that, the
order of remand nmade after his death and in the absence of

his | egal representatives, would not af f ect t hem
Therefore, it was
488

contended that the whole suit woul d abate, because, in the
absence of the heirs of the deceased defendant No. 2, the
suit was inperfectly constituted under 0. 34, r. | of the
Code of Civil Procedure. That rule requires that " al

persons having an interest either in the nortgage-security
or in the right of redenption shall be joined as
parties............ The origi nal nortgagee. under the three
nort gages, was Kasturchand Kaniram The defendant No. 1 has
contested this suit by filing a separate witten statenent
of his. ‘own as the successor-in-interest of the origina
nor t gagee. It does not appear from'the pleadings that the
second defendant was a joint nortgagee with the first defen-
dant or his ancestors. The only statenent in the plaint in
para. 8, with reference to the second defendant, is that the
" Lands R S. No. 1735 has gone to the share of defendant
No. 2. Defendant No. 3 |ooks after all the transactions of
defendant No. 2 and the shop running under -the nane of
Kani ram Kast urchand " has gone to the share of defendant No.

3 ". Thus, it is not a case of the first defendant being
joint with the other defendants including defendant No. 2
who is not now represented on-the record. |If defendant No.

2 had any distinct interest, that, on the plaint, appears to
be confined to R S. No. 1735. In the witten statenent
filed on behalf of the third defendant, it is stated in
para. 9 that the nortgaged portion of R S. No. 1735 which

according to the plaint, was the property of the second
defendant, was really in possession of the third defendant
as owner. It would, thus, appear that even in respect of
that plot, the second defendant had no subsisting interest.
This claim of the third defendant is strengthened by the
fact that the second defendant did not file any witten
statenment challenging \the statenent aforesaid of the third
defendant or claimng any interest in that plot or any other
part of the nortgaged property. The second defendant ~had
remai ned ex parte throughout, apparently because he had no

interest in the property to be redeened. In any view of the
matter, his heirs are not parties to this suit, and any
determnation in this suit will not bind them  But it . does
appear that

489

the second defendant had no subsisting interest, if he had
any at any anterior period, in any portion of the nortgaged
property.

It was also contended that the original defendant No. 8
died, and in his place defendants Nos. 8a to 8g were
substituted. It appears that of the seven per sons
substituted on the record as the legal representatives of
the original defendant No. 8, only defendants 8e, 8f and 8¢
were served, and the others, nanely, 8a, 8b, 8c and 8d were
not served. On those facts, it was contended that the suit
for redenption was bad in the absence of all the necessary

parties. It was sought, at one stage of the argunments, to
be argued that the suit had abated agai nst defendant No. 8,
and this argunent, in the H gh Court, was met by the

observation that wunder O XXII, r. 4, Code of GCvi
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Procedure, it was enough to bring on record only sonme out of
the several |egal representatives of a deceased party, on
the authority of the judgnent of the Bonbay H gh Court in
Mul chand v. Jairandas (1). But on the facts stated above,
there was no roomfor the application of r. 4, O XXII of
the Code. Al the legal representatives, at any rate, al
those persons who were said to be the |l egal representatives
of the deceased defendant No. 8, had been substituted.
Thus, the requirenments of O XXTlI had been fulfilled. I f,
subsequently, sone of the heirs, thus substituted, are not
served, the question is not one of abatement of the suit or
of the appeal, but as to whether the suit or the appeal was
conpetent in the absence of those persons. It does not
appear that the absent parties were really necessary parties
to the suit or the appeal in the sense that they were
jointly interested with the others already on the record in
any portion of the” nortgaged property. In what
ci rcunmstances they were not served or ordered to be struck
off from the record, does not <clearly appear from the
printed record before us. The defendant No. 8e who happens
to be the brother of the original defendant No. 8, has only
filed a witten statenment claimng that he and his vendor
def endant No. 7, had beenin possession for nore than 12
years, and that

(1) (21934) 37- Bom L, R 288,

490

the suit was, on that count, barred by limtation. None of
the other defendants who had been brought on the record in
pl ace of the original defendant No. 8, has appeared in the
suit or in the appeal to contest the claimof defendant No.
8e that he was in possession of that portion of the
property, nanely, 6 acres and 32 gunthas out-of R. " S. No.
242 (old survey No. 233). Renee, there was no question of
abatenment of the suit or the appeal. The only question
whi ch may or may not be ultimtely found to be naterial on a
proper investigation, may be whether the decree to be passed
in this case, would be binding on those who had not been

served. For ought we know it may be that they ‘were not
interested in the plot sought to be redeened. On’ these
findings, it must be held that the prelimnary objections

rai sed on behalf of the defendants in bar of the suit, nust
be overruled. Hence, the whole suit cannot be held to be
i ncompetent for the reason that the heirs of defendant No. 2
have not been brought on the record.

Havi ng, thus, disposed of the specific pleas inbar of the
suit, we nowturn to the contentions bearing on the factua

aspects of the controversy. It was contended that the
plaintiff who is admttedly the daughter of Gundi, has. not
established her title to the nortgaged properties. In 'this
connection, it is convenient to set out the essential /facts
in relation to the three nortgage. deeds in question. The
first nortgage is dated June 4, 1898, in favour of

Kast urchand Kaniram executed by Gundi, son of Appa, for the
sum of Rs. 700, the ampunt borrowed by him nortgaging 7
survey nunbers wth an aggregate area of 43 acres and 38
gunthas. It was a nortgage with possession for a period of
4 vyears, wth Gundi’s two brothers-Sadashiv and Rama-as
sureties for the repaynent of the anpbunt borrowed which was
the personal responsibility of Gundi under the terns of the

docunent . But the property nortgaged is admittedly the
ancestral land of the three brothers. The second nortgage
bet ween the sane parties in respect of the sanme properties,
bears the date May 25, 1900. It secures a further advance

of Rs. 300 to the nortgagor, the paynent of which debt
491
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is again assured by his two brothers-Sadashiv and Rana-as
sureties. The third nortgage-bond is for a further advance
of Rs. 200 to the nortgagor Gundi, wth his brothers
aforesaid again figuring as sureties. It would, thus,
appear that all the three nortgages are between the sane
parties as mortgagor and nortgagee, and the two brothers of
the nortgagor join in executing the nortgages as sureties,

the property given in nortgage belonging to all the three
brothers. The total advance of Rs. 1,200 under those three
nortgages, was nmade to the principal debtor, Gundi. It
appears that, of the three brothers, Rama died first, and
then @ndi, sone time in 1903, survived by his two
daught ers-t he plaintiff and defendant No. 13. The

plaintiff’s case is that the commpn ancestor, Appa, in his
lifetime, had effected a partition anmongst his three sons
aforesaid, giving themeach specific portions of his |ands,
reserving a portion for the nmaintenance of his wife. Those
transactions are exhibits P-43, P-44, P-45 and P-46, al
dated 'August 31 or Septenber 1, 1892, and, apparently,
form ng ‘parts of the sane transaction. These are fornal
docunents  giving details of the lands allotted to each one
of the three brothers andto their nother by way of
mai nt enance. The comon recital in these docunents, is that
the executant of the documents, Appa, had three sons-Gundi
Sadashiv and Rama, in order of seniority-" who cannot pul
on t oget her The /docunent further recites: ". Hence,
separati on having been effected with your consent, (I have)
divided in every way and given you the estate, the |land, the
assets etc., pertaining to the one-third share. The same
are as under. " Then followthe details of the properties
separately allotted to each of them The plaintiff's case
is that ever since 1892-the date of the docunents aforesaid-
the three branches of the famly had become separate in
estate, if not also divided in all respects, and that on the
death of Raina, Guildi and his brother Sadashiv inherited
his one third share in equal noieties, that is to say , on
the death of their nother and  their brother, /the two
br ot hers became owners of half and half of the ancestra
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property left by Appa who appears to have died soon after
the alleged partition. The plaintiff’s case further is that
the principal nortgagor in all those three transactions
aforesaid, was Gundi, and his two brothers had joined only
as sureties by way of additional security in favour of the
nortgagee, It has been contended on the other hand on behal f
of the defendants-appallants that, in the first instance,
the docunets of 1892, referred to above, do not evidence an
actual partition by netes and bounds, but only represent an
arrangenent by way of convenience for nore efficient’ and
peaceful nanagenment of the famly property, and /'that,
alternatively, if those docunents are clainmed to “have the
efficacy of partition deeds, they are inadmssible in
evidence for want of registration. The courts below have
held that those docunents are inadm ssible in evidence as
regul ar deeds of partition which they purport to be, in view
of the provisions of the Registration Act. But those
transactions have been used for the collateral purpose of
showing that from that tinme, the three brothers becane
separate in estate, and evidencing the clear intention on
the part of each one of themto |live as separated nenbers,
each with one-third share in the paternal estate. In this
connection, reliance was placed on behal f of the appellants’
upon what was alleged to be the subsequent conduct of the
three brothers after 1892, as evidenced by the three
nort gage- bonds thenmselves and the sal edeed-exhibit D 54-
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dated June 17, 1909. By the |ast named docunent, Sadashiv
purported to sell to Fulchand Kasturchand, son of the
original nortgagee, practically the whole of the nortgaged
properties, for a sumof Rs. 1,500. The recitals in the
sal e-deed would certainly make it out that the three
brothers were joint in estate, and that the sale-deed was
being executed to pay off the personal |oans of @undi and
Rama during the Years 1900 to 1903, plus the | oans taken by
the vendor hinself. Finally, the deed proceeds to nmake the
following very significant declaration as to the status of
the nenbers of the so-called joint famly: "As | have sold
to you ny right, title and interest in the above said | ands,
neither | nor ny heirs and
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executors of my will have any right whatsoever over the said
property. As | amthe male heir in the joint fanmly by
survivorship nobody except ne has any interest in the
aforesaid | ands.” | have sold to you whatever interest | had
in the said, lands."
It was further contended that even strangers to the famly
treated the brothers as joint in estate as shown by the
execution proceedings and the sale certificates of the years
1903 to 1907, whereby Sadashiv was substituted as the sole
heir and |l egal representative of the defendant Gundi, in the
suit for noney which resulted in the, auction-sale referred
to above, of the ear /1907.
If the transaction of the year 1892, is - adnmissible in
evi dence, for the purpose for which the docunment was used in
the courts below, namely, to prove separation in estate,
there is no roomfor anmbiguity, and the position is clear
that the three brothers had becone separate. Furt her
recitals in those docunents that specific portions  of the
ancestral property had been allotted to the three brothers
separately, being in the nature of a partition deed by the
father in his Ilife-tine, ~and  being unregistered, are
i nadm ssible in evidence to prove such a partition.  But the
plaintiff’s case does not depend upon proof of actua
partition by netes and bounds. In the absence of any
anmbiguity, the later transactions would not be relevant
except to show that there was a subsequent reunion ~anobngst
the brothers, which is no party’s case.
But it was argued on behalf of the appellants that those
document s-exhi bits P series aforesaid-are not adm ssible in
evi dence even for the limted purpose of showi ng separation
in estate. The question, therefore, is whether those
docunents " purport or operate to create, declare, ~ assign
[imt or extinguish, whether in present or in future, any
right, title or interest, whether vested or contingent, of
the value of one hundred rupees and upwards, to ~or in
i movabl e property”, within the neaning of s. 17(1) (b) of
the Registration Act. No authority has been cited before us
in support of this contention. Partition in the
63
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M takshara sense may be only a severance of the joint status
of the nenbers of the coparcenary, that is to say, what was’
once a joint title, has become a divided title though there
has been no division of any properties by nmetes and bounds.
Partition may also nean what ordinarily is understood by
partition anmongst co-sharers who may not be nmenbers of a
Hi ndu coparcenary. For partition in the forner sense, it is
not necessary that all the nmenbers of the joint famly
shoul d agree, because it is a natter of individual volition
If a coparcener expresses his individual intention in
unequi vocal | anguage to separate hinself fromthe rest of
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the famly, that effects a partition, so far as he is
concerned, fromthe rest of the famly. By this process,
what was a joint tenancy, has been converted into a tenancy
in comon. For partition in the latter sense of allotting
specific properties or parcels to individual coparceners,
agr eenment amongst all the coparceners is absol utely
necessary. Such a partition may be effected orally, but if
the parties reduce the transaction to a formal docunent
which is intended to be the evidence of the partition, it
has the effect of declaring the exclusive title of the
coparcener to whoma particular property is allotted by
partition, and is, thus, within the mschief of s. 17(1)
(b), the material portion of which has been quoted above.
But partition in the forner sense of defining the shares
only without specific allotnents of property, has no
reference to inmmovable property. Such a transaction only
affects the status of the nenber or the menbers who have
separ ated thenselves fromthe rest of the coparcenary. The
change' of status froma joint nmenber of a coparcenary to a
separated nenmber having a defined share in the ancestra
property, may be effected orally or it nay be brought about
by a docunent. If the docunent does not evidence any
partition by netes and bounds, that is to say, the partition
inthe latter sense, it does not conme within the purview of
s. 17(1) (b), because so long as there has been no partition
in that sense, the interest of the separated menber
continues to extend over the whole joint property as before.
Such a transaction
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does not purport or operate to do any of the things referred
to in that section. Hence, in so far as the ‘docunents
referred to above are evidence of partition only . in the
fornmer sense, they are not conpulsorily registrable under s.
17, and woul d, therefore, not cone wthin the nischief of s.
49 which prohibits the reception into evidence of any
docunent " affecting inmoveable -property ". It nmust ,
therefore, be held that those docunments have rightly been
received in evidence for that |imted purpose.

Lastly, it was contended that if those documents of the
year 1892 are admissible to prove separati on anongst the
three brothers, then, oil the death of one of the three,
nanely, Rama, and of their nmother, the entire ancestra
properties including the nortgaged properties, vestedin the
two brothers in equal shares. Both by the auction-purchase
of the year 1906 (D-57-D) and the sal e deed (exhibit D54 of
the year 1909), Sadashiv’'s noiety share in the nortgaged

property, was purchased by Ful chand af or esai d. The
plaintiff, therefore, could only claim the other noiety
share of her father, Gundi. |In our opinion, there is no

answer to this contention because it is clear upon a proper
construction of the three nortgage-bonds and  on t he
plaintiff’s own case that the entire ancestral properties
and not only Gundi’s share, had been nortgaged. The ' appea

will, therefore, be allowed to the extent of the half share
rightly belonging to Sadashiv, and the decree for possession
after redenption wll be confined to the other hal f

bel onging to the plaintiff’'s father

In the result, the appeal is allowed to the extent indicated
above. As success between the parties, has been divided,
they are directed to bear their own costs throughout.

Appeal allowed in part.
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