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ACT:
Code of Criminal Procedure, 1973 : Section 378-Appea

agai nst acquittal-Interference by Appellate Court when.

Penal Code, 1860 /: Section 302-Conviction under, by High
Court Appreciation of evidence by Suprenme Court-H gh Court’s
findi ng whether justified-Evidenices of ~eye-w tnesses-Val ue
of .

HEADNOTE:

The prosecution case was that there was |long standing enmty
bet ween appell ant’ s father and one Khan on one side and the
conpl ai nant on the other, which rose out of rival claim in
pl acing 'sawai’ on the Akhara of Tajias. A Cvil litigation
was pendi ng between the parties over the dispute. Crim nal
proceedi ngs under section 107 read with section 117 of the
Code of Crimnal Procedure were al so pending between them
The nephew and son-in-law of the  conplainant was doing
pairvi of the cases on behalf of the conpl ai nant and because
of that the father of the appellant and one Khan becane
inimcal to the son-in-law of the conplainant.

At about 6.00 P.M on the date of the occurrence nanely
25.12.1975, the son-in-law of the conplainant was sitting on
a wooden bench in front of a hair cutting shop of his
village. One Urar and P.W1 were also sitting with him and
all the three were talking. P.W. 2 and (3 and the
conpl ai nant were standing near a Gumi, at a short distance
and were tal king.

At the time, the appellant armed with a double barrel gun
cane there. He challenged the conplainants son-in-llaw and
threatened to kill anyone who would come forward. He fired
two shots which hit the conplainant’s son-in-law add one
Umar. Both of themfell down. Conplainant’s son-in-Ilaw
445

died on the spot. P.W 10 took Urar to Hospital.

The Conplainant went to his hone and got a report of the
occurrence witten by P.W4 and taking the report to the
Police Station, about 4 miles away, he |lodged the F.1.R at
7.15 P.M Investigation of the case was i medi ately
conmenced. Urar died on 4.1.1976, prior to his death on
1.1.1976, the Police had interrogated the deceased.

The case of accused appellant was that he was falsely
inmplicated on account of enmty and party faction. He
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denied all the allegations of the prosecution

The Sessions Court acquitted the accused-appellant, as it
did not rind the prosecution case and the evi dence
accept abl e.

Allowing the State s appeal against acquittal, the Hgh
Court convicted the appellant under section 302 I.P.C. and
sentenced himto inprisonnent for life.

In the appeal before this Court, the accused contended that
the Hi gh Court did not appreciate the salutory principles
governing the judgnent of acquittal; that the Sessions Judge
had taken pains in analysing in detail. the evidences
adduced in the case and gave reasonings for each of the
finding as to why the prosecution case could not be accepted
and what were the intrinsic deficiency in the evidences
adduced in the case in support of the prosecution; that the
law was well settled that in a case of acquittal, the
appel l ate Court should not interfere with the judgment of
acquittal i f such judgnent was based on consideration of the
evi dences ‘adduced in the case and there was no perversity in
conmng to the finding for passing the judgnent of acquitta
and in such a case of acquittal, the H gh Court in exercise
of its appell ate power should not endeavour to appreciate
the evidence on its own.in order to come to different
finding Unlike in-an appeal arising fromthe judgment of
conviction: that it has been established convincingly that
there was party faction between the two  groups over a
di spute to place Sawai on Tajias and both civil and crinina
proceedi ngs were instituted between the two groups: that the
eye-wi tnesses were in the faction of the conplainant and
they were partition witnesses; that the Sessions Judge,
therefore, after nothing the various discrepancies in the
prosecution case, was not inclined to place reliance on the
evi dences adduced by the all eged eye-wi tnesses and acquitted
the accused/ appel | ant;
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and that such order of acquittal, in the facts of the case
and the reasons indicated by the Sessions Judge, /was not
required to be interfered with in appeal by the Hi gh Court.
Di smi ssing the appeal, this Court,

HELD: 1. In an appeal arising from an order of
acquittal, the appellate Court is not precluded from
appreciating the evidences on its own if the reasons given
by the learned trial Judge in passing the order of
acquittal, do not stand scrutiny and are agai nst the weight
of the evidences adduced in the trial. The appellate Court,
will be quite justified in setting aside the order of
acquittal if it appears to the court of appeal that inproper
consideration of the materials and evidences on record. was
nmade and the reasonings of the trial Judge are wholly
unjustified. It is only necessary that the court of” appea
shoul d wei gh the reasonings of the |learned trial Judge wth
care and caution in the light of the evidences adduced in
the case by giving cogent reasons as to why such findings
are unreasonabl e and agai nst the evidence. [451B-(

2.01. In the instant case, the H gh Court has taken care
i n anal ysing each and every finding of the |learned Sessions
Judge in the light of the evidences adduced in the case and
has given cogent reasons as to why such findings were
unr easonabl e and not acceptable. It is an admitted position
that two persons suffered gun shot injuries and one of the
enjured persons died on the spot and the other was renoved
to hospital. He got serious injuries and |ater on sccumrbed
to such injuries. The mere fact that there was ennity and
bitterness between the two groups, by itself, does not
establish that the eye-witnesses falsely inplicated the
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accused/ appel | ant. [451D E]
2.02. There are no intrinsic discrepancies in t he

evi dences of the eye-witnesses. Even if it is assuned that
such eye-w tnesses belong to the group of the conplainant,
their evidences are not liable to be discarded on that score
i f such evidences otherw se inspire confidence and get cor-
roborated by other evidences and from the nature of
injuries, sustained by the deceased persons. [452E]

2.03. Al the findings nmade by the Sessions Judge were
considered in detail by the High Court and the findings of
the learned Sessions judge were not accepted by the High
Court by indicating that such findings were

447
agai nst the wei ght of the evidences and the sane were wholly
unr easonabl e. In the circunstances, there is no reason to

take a contrary view- in this appeal. [452H

JUDGVENT:

CRI M NAL APPELLATE JURI SDI.CTI O\~ Crim nal Appeal No. 554 of
1984.

From t he Judgnent and Order dated 27.9.1984 of the Allahabad
H gh Court in CGovernnment Appeal No. 1634 of 1977

MR  Sharma, Ms. Anjana Sharma and R D. Upadhayaya for the
Appel | ant .

Arvind K. Nigam M. Kanmini Jaiswal and A S. Pundir for the
Respondent .

The Judgrment of the Court was delivered by

G N RAY, J. This appeal is directed against the Judgnent
dat ed Septenber 27, 1984 passed by the Division Bench of the
Al | ahabad Hi gh Court setting aside the judgnment dated Apri
30, 1977 passed by the | earned Additional ~ Sessions ' Judge,
Second Court, Kanpur (Dehat). By the inpugned Judgnent, the
Division Bench of the Allahabad High Court allowed the
appeal preferred by the State of U'tar Pradesh against the
judgrment of acquittal. in Sessions Trial No. 235 of /1976 and
convicted the accused/appellant Mohd. Aslam under Section
302 |.P.C. and sentenced himto inprisonment for 1ife.

The prosecution story in short is that there is |long
standing ennmity between Abdul Salemand Abdul Hamid Kham
Pradhan on one side and the conpl ai nant Abdul Ham d on - the
ot her. Such enmty arose out of rival claim in
pl acing’ sawai 'on the Akbara of Tajias at the tine  of
Moharram Sawai is a kind of flag which is put on Tajias at
the time of Moharram Over such dispute a civil [litigation
was going on between the said parties and there were also
crimnal proceedi ngs under Section 107 read wi th Section 117
of the Code of Crimnal Procedure between the said parties.
Shami m Raza was nephew and son-in-law of Abdul Hamid, the
conpl ai nant and the said Sham m Raza was doi ng pairvi of the
said cases on behalf of Abdul Ham d. For the aforesaid
reasons, Abdul Sal em and Abdul Ham d Khan Pradhan, ' became
i ni mcal towards Sham m Raza and Abdul Ham d. Mdhd. Aslam
the accused/appellant is the son of Abdul Salem Both the
parties were residents of village Bara,
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within Police Station Akbarpur in the District of Kanpur
On Decenber 25, 1975 at about 6.00 P.M Shanmim Raza was
sitting on a wooden bench in front of a hair cutting shop of
liyas in village Raza. Mhd. Unar and Abdul Khaliqgq (P.W1)
were also sitting with himand the said three persons were
t al ki ng. The Cunti of one Mohd. Laiq was at a short
di stance towards the east of that place. Bhurey (P.W2),
Qanruddin (P.W3) and Abdul Hamid were standing near the
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said @Qmt and had also been talking. There was |ight
coming fromelectric bulbs at that place. At that tine, the
accused/ appel | ant, Mbhd. Asl am cane there arnmed wth a
doubl e barrel gun. He challenged Sham m Raza and t hreat ened
to kill anyone who would cone forward. Thereafter, he fired
two shots. By said shots, Sham m Raza and Mohd. Umar
sustained gun-shot injuries and both of them fell down.
Shamim Raza died on the spot and the condition of Mohd.
Urar al so becane serious. Such occurrence was seen by Mohd.
Urar, Abdul Hamid, Bhurey and Qanruddin. Peer Mohanmmred
(P.W10) took Mhd. Umar to Lala Lajpatrai Hospital at
Kanpur for treatnent and at 7.50 PM Dr. R C. Asthana
(P.W8) examned Mohd.  Umrar. Abdul Hamd went to his
house and got a report of the occurrence witten by Mohd.
Rai zwan (P.W4) and took the said report to Akbarpur Police
Station which was about 4 niles away and | odged the F.I.R
at 7.15 P.M Station Oficer incharge of the Akbarpur Police
Stati on, M. Jagdanba Prasad M sra, t ook up the
i nvestigation of the case and he interrogated Abdul Ham d at
the Police” Station and thereafter reached the scene of
occurrence at- about 7.55P.M He found the dead body of
Shami m Raza |ying at the scene of occurrence and he prepared
i nquest report and- other connected papers. He al so
i nterrogated Bhurey, Qanruddi n and Abdul  Khaliq who were the
eye-wi tnesses, He, also prepared the site plan and found
blood on the wooden bench and also on ‘the ground and
collected portion of the blood stained wooden bench and
bl ood stai ned bricks. The injured Mhd. Umrar was
interrogated in the hospital on January, 1976. The post
nortem exam nati on on the body of Sham m Raza was  perforned
by Dr. Prakash (P.W6). Mhd. Urar died in the hospital on
January 4, 1976 and his post nortem exam nation was
performed by Dr. B.D. Msra at Kanpur on January 5, 1976.

The accused/appellant Mohd. Aslam denied the prosecution
al l egations against himand alleged that he was falsely
i mplicated on account of enmty and party faction. He also
denied that he had been absconding fromthe village and he
exam ned two witnesses in defence. The learned Additiona
Sessions Judge did not find the prosecution case and the

evi dences accept abl e. Accordingly, he acquitted the
accused/ appel lant. The State
449

thereafter preferred an appeal before the Allahabad Hi gh
Court and as aforesaid, the Al ahabad H gh Court allowed the
said appeal, set aside the judgnent of acquittal passed by
t he | ear ned Sessi ons Judge and convi ct ed t he
accused/ appel | ant under Section 302 |I.P.C. and sentenced him
to suffer rigorous inprisonnent for life.

Learned counsel appearing for the accused/appellant’ has
strenuously contended that the H gh Court did not appreciate
the salutory principles governing the judgnent of acquittal.
He has contended that the | earned Sessions Judge had ' taken
pains in analysing in detail the evidences adduced in the
case and gave reasonings for each of the findings as to why
the prosecution case could not be accepted and what were the
intrinsic deficiency in the evidences adduced in the case in
support of the prosecution. The |learned counsel has
contended that the lawis well settled that in a case of
acquittal, the appellate Court should not interfere with the
j udgmnent of acquittal if such judgment is based on
consi deration of the evidences adduced in the case and there
is no perversity in comng to the finding for passing the
judgrment of acquittal. 1In such a case of acquittal, the
Hi gh Court in exercise of its appellate power should not
endeavour to appreciate the evidence on its own in order to
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cone to different finding unlike in an appeal arising from
the judgnment of conviction. The |earned counsel has
contended that it has been established convincingly that
there was party faction between the two groups over a
di spute to place Sawai on Tajias and both civil and crimna

proceedi ngs were instituted between the two groups.

The |earned counsel has contended that Abdul Hamd, the
father-in-law of the deceased, Shanim Raza, was t he
principal man w th whom Abdul Sal em and Abdul Hamid Khan
Pradhan had di sputes and differences. There was no earthly
reason to bear malice and grudge agai nst Sham m Raza who was
only a son-in-law of Abdul Ham d Khan Pradhan. Accordingly,

there was no reason to kill himparticularly in the presence
of eye-witnesses as alleged. Such fact was taken note of by
the | earned Sessions Judge in analysing the acceptability of
the prosecution case and <credibility of the wtnesses
exam ned in support of the prosecution case. The | earned
counsel for the appel l'ant has also submitted that there was
no reason for injuring Mohd. Unar by the accused/appell ant.

He has ‘contended that the alleged incident of gun shot
injuries ~had not happened in the nanner alleged by the
prosecution but after such incident, the conplainant and the
other alleged eve-witnesses falsely inplicated the ac-
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cused/ appel | ant because of the old enmty between
the two groups. The /[learned counsel has contended that in
a very short tine, a witten conplaint was | odged in

t he Akbarpur Police Station which is adnittedly four mles
away from the place of occurrence. The prosecution story is
that after the incident the said witten conplaint was
reduced in witing by a person other than the  conpl ai nant
and thereafter the conplainant went to the Police Station to
file the witten conplaint. |If the incident had taken pl ace
at about 6.00 P.M as alleged by the prosecution, it is
practically inpossible to |lodge the said witten F.1.R at
Akbarpur Police Station by 7.15 P.M, particularly when
Abdul Ham d, the conplainant did not straightaway go to the
Akbar pur Police Station but he had been to his house and got
a report of the occurrence witten by Mdhd. Raizwan (P.W4)
and then lodged the F.1.R at the Akbarpur Police Station

The |earned Sessions Judge had taken note of this very
inmportant fact 1in not accepting the prosecution case.
Unfortunately, the H gh Court failed to appreciate the
strong reasoni ngs given by the | earned Sessions Judge i n - not
accepting the prosecution case. The |earned counsel has

also submitted that there is serious discrepancy so far as
the injury of Mohd. Umar is concerned. Admittedly, Mhd.
Umar got injured by a gun shot at the back but the manner in
which the injured was sitting and the direction from  which
the gun was fired by the appellant, could not have caused
gun shot injuries at the back of Mhd. Unmar. The  |earned
Sessi ons Judge having noted such discrepancies had 'rightly
rej ected t he prosecution case i mplicating t he
accused/ appel | ant . He has also submitted that the doctor
had noted that Mhd. Unmar sustai ned gun shot injuries from
a bullet but the injuries sustained by the other deceased,
namel y, Sham m Raza was a gun shot injury from pellets. It
was nobody’s case that different guns had been used by the
accused/ appel | ant for injuring the said t wo per sons
differently. Because of such discrepancy, the |earned
Sessions Judge was not inclined to accept the prosecution
case and the suggestion.given by the prosecution wtnesses
that Mohd. Umar might have turned his back in a reflex and
recei ved the gun shot injuries at the back was not accepted
by the | earned Sessions Judge. The |earned counsel for the
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appel l ant has al so contended that the alleged eye-witness
were in the faction of the conplai nant Abdul Hami d and they
were partisan wtnesses. Accordingly, their testinonies
were required to be considered with extrene care and
cauti on. The |learned Sessions Judge, therefore, after
noting the various discrepancies in the prosecution case,
was not inclined to place reliance on the evidences adduced

by t he al | eged eye-wi t nesses and acquitted t he
accused/ appel | ant .

451

Such order of acquittal, in the facts of the case and the

reasons indicated by the |earned Sessions Judge, was not
required to be interfered with in appeal by the Hi gh Court.

We are, however, unable to accept the subm ssions nmade by
the | earned counsel for-the appellant. In an appeal arising
from an order of acquittal, the appellate Court 1is not
precl uded from appreciating the evidences on its owmn if the
reasons  given by the learned trial Judge in passing the
order of ‘acquittal, do not stand scrutiny and are against
the weight of the evidences adduced in the trial. The
appel late Court, will be quite justified in setting aside
the order of acquittal if it appears to the court of appea
that inproper consideration of the materials and evidences
on record was made and the reasonings of the trial Judge are
wholly unjustified, It is only necessary that the court of
appeal should weigh the reasonings of “the learned tria
Judge with care and caution in the light of - the evidences
adduced in the case by giving cogent reasons as to why such
findi ngs are unreasonabl e and agai nst the evidence. In the
instant case, the High Court has taken care in.  analysing
each and every finding of the learned Sessions Judge in the
light of the evidences adduced in the case and has given
cogent reasons as to why such findi ngs were unreasonabl e and
not acceptabl e. It is an adnitted position that the two
persons suffered gun shot injuries on Decenmber 25, 1975 in
the evening and one of the injured persons died on the spot
and the other was renpved to hospital. He got serious
injuries and | ater on sccunmbed to such injuries. ‘The nere
fact that there was enmity and bitterness between the two
groups, by itself, does not establish that the eye-w tnesses
falsely inplicated the accused/ appellant. Sham m Raza was
the son-in-law of Abdul Hamid and it was established in
evidence that he was |ooking after the cases between the
parties and naking pairvi’in civil and crimnal cases. In
our view, the Hgh Court is justified in holding that
because of such positive role taken by Shami m Raza, he had
incurred displeasure of the other group which acted as a
notive for the gun shot injuries. The |earned Sessions
Judge doubted the prosecution case because of |odging the
F.I.R at 7.15 p.m at Akbarpur Police Station which was
about four miles away fromthe place of occurrence where the
incident, according to the prosecution, had taken place at
about 6.00 P.M W do not think that such F.1.R could not
have been |odged by that tinme. The High Court has
considered the reasonings of the | earned Sessions Judge  on
the question of lodging the F.I.R at Akbarpur Police
Station within a short tine and has, in our view, given very

good
452
reasons in not accepting the views entertained by, the
| earned Sessions Judge. In our view, the |learned Sessions

Judge was also not justified in holding that the gun shot
injuries suffered by Mhd. Urar had not been property
expl ained by the prosecution because the doctor had noted
that such injuries were caused by bullet and not by pellets.
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The injuries suffered by Mohd. Umar as noted by the doctor
do not run counter to the prosecution case that such
injuries were caused by the gun used by the accused/ ap-
pellant. The Hi gh Court is right, in our view, in holding
that the size of the pellet depends on the type of cartridge
used in a gun. It cannot be held as a matter of course that
sinply because the pellets injuring the deceased Sham m Raza
were smaller in size than the size of the pellets wused in
injuring Mohd. Umar, both the injuries could not have been
inflicted by the same gun. The Hi gh Court, in our view, is
also justified in not accepting the reasonings of the
| ear ned Sessions Judge that the injuries caused at the back
of  Mbhd. Urar were not possible and run counter to the
evi dences adduced by the prosecution. There was interva
t hough very short between the two shots and it is not at al
unlikely or highly inprobable that because of the inherent
reflex, the other injured, Mhd. Unmar, had turned his side
and received the injuries at the back portion. In the
i nstant case, there are eye-wi tnesses to the occurrence and
there are no intrinsic discrepancies in their evidences.
Even if it _is assuned that such eye-w tnesses belong to the
group of the conpl ai nant, their evidences are not liable to
be discarded on that score if such evidences otherw se
inspire confidence and get corroborated by other evidences
and fromthe nature of injuries, sustained by the deceased
per sons. The High Court is right in holding that although
Abdul Khaliqg (P.W1) belonged to a group and appeared to be
a partisan witness, his evidence was not required to be
di scarded on that ground but was required to be closely
scrutinised. The H gh Court, inour view, is also justified
in holding that Qanruddin (P.W3) was not related to Shamm
Raza, deceased or the conplainant and he did not belong to
any of the rival groups. This witness had no enmty wth
the accused/ appellant or his father. Qanruddin (P.W3) has
been rightly held by the H gh Court, as an independent and
reliable wtness.

It appears to us that all the findings nade by the | earned
Sessions Judge were considered in.detail by the H'gh /Court
and the findings of the |earned Sessions Judge were not
accepted by the Hi gh Court by indicating that such findings
wer e agai nst the weight of the evidences and the sane were

whol | y unreasonable. |In the aforesaid circunstances, we do
not find
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any reason to take a contrary view in this appeal and set
aside the order of conviction nade by the Hi gh Court. The
appeal therefore fails and is disnmissed. By the O der dated
Apri | 8, 1986, this Court gr ant ed bai | to . the
accused/ appellant. 1In view of the dism ssal of this -appea
the bail stands cancelled and the accused/appellant is
directed to surrender and serve out the sentence.

V.P.R Appeal dism ssed
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