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Leave granted.

The scope and ambit of Section 19 of the Prevention of Corruption
Act, 1988 (in short the 'Act’) falls for consideration in this appeal

State of Karnataka callsin question |egality of the judgnent
rendered by a |l earned Single judge of the Karnataka H gh Court. The
H gh Court upheld the order of discharge passed by the Trial Court.
The respondent -accused was di scharged in a crimnal trial by the said
or der.

Background facts necessary for disposal of the appeal in a
nutshell are as follows :

A charge-sheet was filed agai nst the respondent (hereinafter
referred to as the 'Accused’ ) for conm ssion of offences relatable
under Sections 7, 13 (1) (d) read with Section 13(2) of the Act.
Charges were framed by the Trial Court under the aforesaid provisions.
Evi dence of witnesses had al so been recorded. At that stage the public
prosecutor filed an application stating that in view of some earlier
judgrments of the High Court, question relating to validating a sanction
for prosecution was to be adjudicated first. The accused had no
objection to it. Undisputedly, the sanction was accorded by the
Superi nt endi ng Engi neer of the Karnataka El ectricity Board (hereinafter
referred to as the "Board’). The Trial Court referred to the Karnataka
El ectricity Board Enpl oyees (C assification, Disciplinary Control and
Appeal ) Regul ations, 1987 (in short the 'Regul ations’) and held that
the sanction accorded by the Superintendi ng Engi neer was not sufficient
to prosecute the accused. Consequently it was held that the accused
was entitled to discharge for the tinme being for the grant of invalid
sanction. However, liberty was given to the prosecution to obtain fresh
sanction and to file a fresh charge sheet. The order was assailed
bef ore the Karnataka Hi gh Court on the ground that even if it is
conceded that the sanction was defective, that did not entitle the
accused to an order of discharge. By the inpugned order the revision
application filed under Section 397 read with Section 401 of the Code
of Code of Crimnal Procedure, 1973 (in short the ’Code’), was
di sm ssed

In support of the appeal |earned counsel for the State subnitted
that even if it is conceded for the sake of arguments that the sanction
was defective that did not entitle the accused to an order of
di scharge. It was required to be shown by the accused as to how any
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prejudi ce was caused or there was failure of justice. It was al so

poi nted out that the order of the Hi gh Court is practically non-
reasoned and no reason was assigned for accepting the view of the tria
court.

Per contra, |earned counsel for the respondent \026 accused
submitted that the sanction was sine-qua-non for prosecution. In the
absence of a valid sanction the proceedings could not be continued and
therefore the trial court was right in its concl usion

Section 19 is a part of Chapter 5 of the Act which deals with
"Sanction For Prosecution and O her M scell aneous Provisions". This
Section has four sub- sections which read as foll ows :

"19. Previous sanction necessary for prosecution.- (1) No
court shall take cogni zance of an of fence puni shabl e under
Sections 7,10, 11,13 and 15 all eged to have been committed by
a public servant, except with the previous sanction, -

(a) in the case of a person who is enployed in
connection with the affairs of the Union and is not
renovable fromhis office save by or with the sanction
of the Central CGovernment, of that Governnent;

(b) in the case of 'a person who is enployed in
connection with the affairs of a State and is not
renovabl e from his office save by or w th sanction of
the State Governnent, of that Governnent;

(c) in the case of any ot her person, of the authority
conpetent to renove himfromhis office.

(2) Were for any reason what soever any doubt arises as to
whet her the previous sanction as required under sub-section
(1) should be given by the Central Government or the State
Government or any other authority, such sanction shall be
gi ven by that Governnent or authority which would have been
conpetent to renobve the public servant fromhis office at
the tinme when the offence was all eged to have been
conmitted.

(3) Not wi t hst andi ng anyt hing contained in the Code of
Crimnal Procedure, 1973 (2 of 1974), -

(a) no finding, sentence or order passed by a
speci al Judge shall be reversed or altered by a
court in appeal, confirmation or revision on the
ground of the absence of, or any error, onission or
irregularity in, the sanction required under sub-
section (1), unless in the opinion of that court, a
failure of justice has in fact been occasi oned

t her eby;

(b) no court shall stay the proceedings under this
Act on the ground of any error, om ssion or
irregularity in the sanction granted by the

authority, unless it is satisfied that such error

om ssion or irregularity has resulted in a failure

of justice;

(c) no court shall stay the proceedings under this
Act on any other ground and no court shall exercise
the powers of revision in relation to any
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interlocutory order passed in any inquiry, trial
appeal or other proceedings.

4. In determ ning under sub-section (3) whether the
absence of, or any error, omission or irregularity in, such
sanction has occasioned or resulted in a failure of justice
the court shall have regard to the fact whether the

obj ection could and shoul d have been raised at any earlier
stage in the proceedings.

Expl anati on \ 026 For the purposes of this section,-
(a) error includes conpetency of the authority to
grant sanction;

(b) a sanction required for prosecution includes
reference to any requirenent that the prosecution
shal |l be at the instance of a specified authority or
with the sanction of a specified person or any

requi renent of a simlar nature."

A combi ned readi ng of sub-sections (3) and (4) nake the position
cl ear that notwi thstandi ng anything contained in the Code no finding,
sentence and order 'passed by a Special Judge shall be reversed or
altered by a Court in appeal, confirmation or revision on the ground of
the absence of, or any error, onmission-or irregularity in the sanction
requi red under sub-section (1), unless in the opinion of that court a
failure of justice has in fact been occasi oned thereby.

Cl ause (b) of sub-section (3) is-also relevant. It shows that no
Court shall stay the proceedings under the Act on the ground of any
error, omission or irregularity in the sanction granted by the
authority, unless it is satisfied that such error, om ssion or
irregularity has resulted in a failure of justice.

Sub-section (4) postulates that in determ ning under sub-section
(3) whether the absence of, or any error, omssion or irregularity in
the sanction has occasioned or resulted in a failure of justice the
Court shall have regard to the fact whether the objection could and
shoul d have been raised at any earlier stage in the proceedings.

Expl anati on appended to the Section is also of significance. 1t
provi des, that for the purpose of Section 19, error includes conpetency
of the authority to grant sancti on.

The expression "failure of justice" is too pliable or facile an
expression, which could be fitted in any situation of a case.  The
expression "failure of justice" would appear, sonetimes, as an
et ynol ogi cal chanel eon (the simle is borrowed fromLord Diplock in
Town | nvestnents Ltd. v. Deptt. O Environment (1977) 1 All E.R 813
1978 AC 359). The crimnal Court, particularly the superior Court
shoul d make a cl ose exami nation to ascertain whether there was really a
failure of justice or it is only a canouflage. [See Shamsaheb M
Multtani v. State of Karnataka (2001 (2) SCC 577)].

It would also be relevant to take note of Sections 462 and 465 of
t he Code, which read as foll ows:

"462. PROCEEDI NGS | N WRONG PLACE

No finding, sentence or order of any Crimnal Court
shal | be set aside nerely on the ground that the
inquiry, trial or other proceedings in the course of
which it was arrived at or passed, took place in a
wrong sessions division, district, sub-division or
other local area, unless it appears that such error
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has in fact occasioned a failure of justice.

465. FI NDI NG OR SENTENCE WHEN REVERS| BLE BY REASON
OF ERROR, OM SSI ON OR | RREGULARI TY:

(1) Subject to the provisions hereinbefore

contai ned, no finding, sentence or order passed by a
Court of conpetent jurisdiction shall be reversed or
altered by a Court of appeal confirmation or

revi sion on account of any error, omnission or
irregularity in the conplaint, sumobns, warrant,
procl amation, order, judgment or other proceedi ngs
before or during trial or in any inquiry or other
proceedi ngs under this Code, or any error, or
irregularity in any sanction for the prosecution

unl ess in the opinion of that Court, a failure of
justice has in fact been occasi oned thereby.

(2) I'n determ ning whether any error, om ssion or
irregularity in any proceedi ng under this Code, or
any error, or irregularity in any sanction for the
prosecuti on has occasioned a failure of justice, the
Court shall have regard to the fact whether the

obj ection could and shoul d have been rai sed at an
earlier stage in the proceedings."

In State of ' MP. v. Bhooraji and O's. (2001 (7) SCC 679), the
true essence of the expression "failure of justice" was highlighted.
Section 465 of the Code in fact deals with "finding or sentences when
reversi bl e by reason of error, om ssion-or irregularity", in sanction

In the instant case neither the Trial Court nor the Hi gh Court
appear to have kept in view the requirements of sub-section (3)
relating to question regarding "failure of justice". Merely because
there is any om ssion, error or irregularity in the matter of according
sanction that does not affect the validity of the proceeding unless the
court records the satisfaction that such error, omission or
irregularity has resulted in failure of justice. The sanme |ogic al so
applies to the appellate or revisional court. The requirenment of sub-
section (4) about raising the issue, at the earliest stage has not been
al so considered. Unfortunately the Hi gh Court by a practically non-
reasoned order, confirnmed the order passed by the learned trial judge.
The orders are, therefore, indefensible. W set aside the said orders.
It woul d be appropriate to require the trial Court to record findings
in terms of clause (b) of sub-section (3) and sub-section (4) of
Section 19.

The appeal is allowed to the aforesai d extent.




