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ACT:

Evidence Act, s.  35-- Conditions of adm ssibility
under--Entries nust nade by public official in the discharge
of his duties.

Evi dence- - Appreci.ati on of --Nane of murdered man wongly
nmetioned in F. 1. R --Does not |ead to conclusion that he was
not murdered when identity established by other  evidence,
and mstake in F.I1.R satisfactorily expl ai ned.

HEADNOTE

The appellant was tried for an offence wunder 's. 302
I.P.C. as well as for other offences in connection/with an
incident in which two persons were killed and severa
i njured. The al | egati on agai nst the appellant was that he
caused the death of one K by shooting himwith a gun'in the
course of the alleged incident. The Additional” Sessions
Judge who tried the case convicted the —appellant for
of fences under ss. 326/ 149. 324/34, 201 'and 148 |.P.C. but
acquitted himin respect of the nmurder of K. In so doing  he
relied upon an attested copy filed by the defence which
purported to be the copy of an entry in the Chaukidar’'s hath
chitha according to which Kdied three days before the
all eged incident. He also relied on the fact that the . name
of 'K was not nentioned as a victimin the First Information
Report of the incident. |In appeal the H gh Court convicted
the appellant under s. 304 |.P.C. for causing the'death of
K, holding that the alleged entry in the hath chitha had
been wongly admitted in evidence by the trial judge and
t hat the deficiency in the F.I.R was sufficiently
expl ai ned. Appeal against the High Court’s judgnment —was
filed by special |eave.

HELD: (i) The attested copy of the Chaukidar’s hath
chitha was not admissible in evidence because the entry in
guestion was not proved to have been nade by a public
servant in the discharge of his duties. [699 E]

Sanatan Senanati v. Enperor. A l.R 1945 Pat. 489 and
Brij Mohan Singh v. Priya Brat Natain Sinha. [1965] 3
S.CR 861, relied on.

(ii) Ks death at the tinme and place alleged by the
prosecuti on was established by sufficient evidence and the
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High Court was right in acCepting the explanation of the.
maker of the F.1.R for the absence of K's nanme therein
[699 F]

JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION: Criminal Appeal No.
208 of 1966.

Appeal by special leave fromthe judgnent and order
dat ed February 22, 1966 of the Patna High Court in Crimna
Appeal No. 530 of 1962 and Governnment Appeal No. 44 of 1962.

A S R Chari, MK Ramanurthi, G Ramanurthy and
Vi neet Kumar, for the appellant.

B. P. Jha, for the respondent.
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The Judgrment of the Court was 'delivered by
Si kri, ~J.Fourteen persons were tried by the learned Second
Addi tional Sessions Judge, Bhagal pur, on various charges.
Qut of these 14 persons Sheo Prasad Sharma and Ram Prasad
Sharma were charged under s. 302, i.P.C Sheo Prasad
Sharma  was charged under s. 302 for having intentionally
caused the death of Qudrat M an by shooting him down wth
his gun whereas Ram Prasad Sharma was charged under this
section for having shot dowmn with his gun Kal eshwar Yadav
and thus having caused the nurder of thi's person

The Second Additional Sessions Judge, Bhagal pur
convi cted Sheo Prasad Sharnma under ss. 304, 324/34, 201 and
148 and sentenced himto seven years rigorous inprisonment.
The appellant, Ram Prasad Sharma was convicted under ss.
326/ 149, 324/ 34, 201 and 148,/.P.C and sentenced to four
years rigorous inprisonment. Seven other accused were also
convicted but it is not necessary to nention the sections
under which they were convicted. Five of 'the accused persons
were acquitted by the |earned Second Additional Sessions
Judge.

Two appeals were filed beforethe High Court, one by the
State and the other by the nine convicted persons, i ncluding
Ram Prasad Sharnma. Both the appeals were heard together. The
Hi gh Court accepted the appeal of the State as far ~as Ram
Prasad Sharma was concerned and convi cted hi munder s. 304,
[.P.C., in connection with the shooting —and causing  the
deat h of Kal eshwar and sentenced him to rigorous
i mprisonnent for seven years. The convictions of seven
others were altered fromunder ss. 326/ 149 to one under ss.
304/ 149 but the sentence of four years rigorous inprisonnent

was mai nt ai ned. In other respects the convictions were
mai nt ai ned. The H gh Court, however, guashed the
convi ctions under s. 201, |.P.C

The nine convicted persons filed petition for ~specia
| eave to appeal. This Court by its order dated Cctober 4,
1966 rejected the petition except as regards Ram Prasad
Sharma and his appeal is now before us.

The prosecution case as accepted by the H gh Court  was,
in brief, as follows. On August 15, 1960, at about 1.30 or 2
p.m, by the side of a Danr (water channel) known as
Chaksafia Danr at village Bindi about five mles anway from
Police Station Banka, a serious occurrence took place. The
Chaksafia Danr runs between village Bindi which is to its
east and Banki which is to its west and then goes further

north to village Bhadrar and other villages.. Lands of
sever al vi | | ages, nanely, Bhadrar, Nayadi h, Upr armm,
Basuara, Jitnagar, Mjhiara, Banki, etc. are irrigated

from the water of this Danr and there are detailed entries
regard-
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ing the respective rights of the different vil | ages in

the Fard Abnashi which was prepared at the tine of the |Iast

survey. It appears that the villagers of different villages

who enjoy the above rights go in in a body every year during
the rainy season for 'clearing tins Danr in order nat there
nmay not be any obstruction in the flow of water therein. On
the date of occurrence, i.e. August 15, 1960, a nunber of
persons of villages Bhadrar, Nayadih, Uprama, Basuara,
Ji t nagar and Bhat kunki went along with spades to clear this
Danr in the .usual course and sone of themhad lathis also
with them The total nunber of persons were estinmated to
vary from about 150 to 'about 400. Wen they reached the
brick Kkiln, which exists in Mlnmla Tikar they wer e
confronted by a nob of 40 to 50 persons including all the
convi cted persons. Sheo Prasad Sharing and Ram Prasad
Sharma were arnmed with guns and Patel Thakur was arned wth
a pharsa and the  renmining accused except Dhanusdhari
Mehta wer'e armed w th bhal as.

It may be mentioned that in the First Information Report
Dhanusdhari Mehta was alleged to have been arnmed wth a
pistol but this allegation was subsequently given up
Dhanusdhari Mehta was a retired inspector of police; his son
Ram Prasad Sharma /'was-a practising | awer at Bhagal pur at
the time of the occurrence in question

On seeing this crowd of villagers, Sheo Prasad Sharna
directed themto return and threatened to shoot themif they
failed to do so. There was some exchange of hot. words and
brick-bats were thrown by both sides. Sheo Prasad Sharnmm
thereafter fired one shot towards the sky but the ‘wvillagers
did not disperse. Then Dhanusdhari ordered his two sons Ram
Prasad Sharma and Sheo Prasad Sharna to open fire on the
vill agers. On this both Ram Prasad Sharma and Sheo Prasad
Sharma opened fire with their guns on the villagers. One
shot fired by Sheo Prasad Sharma hit one Qudrat Man and
he fell down and died on the spot. One other villager was
all eged to have been shot by Ram Prasad Sharma and he died
on the spot. A nunber of villagers sustained gun shot
injuries and as a result of the firing by Sheo Prasad Sharnma
and Ram Prasad Sharma, who are estimated to have fired about
12 rounds, the villagers dispersed. Sobban Mandal, one of
the injured persons went to the Police Station wth three
other injured persons, nanely, Chotan Rai, P.W 5, Jagdeo
Choudhary, P.W 8 and Kishori Prasad Singh, P.W 12, who
had al so sustained gun shot injuries.

The |earned Additional Sessions Judge had rejected the
prosecution story that Kal eshwar Yadav was shot and Kkilled
during the occurrence. He had conme to the concl usi on
that Kaleshwar Yudav had died prior to the date of

occurrence. The High Court has accepted the prosecution
version and it is this finding which is
697

being seriously challenged by the | earned counsel for —Ram
Prasad Sharnmm, appellant.

The |learned Additional Sessions Judge had rejected the
version of the prosecution regarding the shooting down of
Kal eshwar Yadav nmainly on the basis of entries in an
attested copy of the Chaukidar’s hath chitha (Ext. D)
according to which the death of Kal eshwar took place in
Gopal pur nmauza on August 12, 1960, that 1is, three days
prior to the occurrence. The |earned Additional Sessions
Judge had also relied on the First Information Report in
whi ch the name of Kal eshwar Yadav does not find mention.

Two points arise before us, first, whether the hath
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chitha is admssible in evidence, and secondly, whether on
the evidence on record it is otherwi se proved that Kal eshwar
Yadav was shot down by the appell ant Ram Prasad Sharna

According to the entries in this docurment, Ext. D,
Kal eshwar Yadav di ed on August 12, 1960, in Copal pur Muza
and in the remarks colum of this register he is described
as "Bahanoi (brother-in-law) of Asarfi Yadav." W |ooked at
the attested copy produced in Court and we were unable to
ascertain the date on which the attested copy had been
obtained by the defence. The only dates this docunent
bears are the date of attestation (Cctober’ 15, 1960) by the
District Statistical Oficer, the date September 22, 1960,
next to the signature of one Shukdeo Chowdhary, and the date
of admission by the Additional Sessions Judge (June 25,
1962)..As rightly pointed out by the H gh Court the |earned
Sessi ons Judge took this.  copy on record in an
extraordi nary manner. The prosecution evidence closed on
June 21, 1962 and on-June 25, 1962, this attested copy was
admtted /in evidence without any proof. On the same day an
order was passed calling for the original. On the very next
day the public prosecutor filed a petition objecting to the
adnmi ssion of this docunent and alleged, that the docunent
was bogus. The hearing of the argunent thereafter proceeded
on July 4, 1962. The Public Prosecutor again filed a
petition that this docunent be not taken in evidence. The
| earned Additional Sessions Judge disposed of this petition
with the follow ng order:

"Let the petition be placed wth t he
record. The original has once again been
called for. The matter will be discussed in
the judgnent.”

It is pointed out by the Hi gh Court that there is no further
reference to the docunent in the order sheet. After the
argunents concluded on July 7, 1962, the case was adjourned
for judgnent. The judgnent of the |earned Addi ti ona
Sessi ons Judge shows that the original was subsequently
received by him wth letter dated July 10, 1962,  and he
observed that he was satisfied about
698
its genuineness. The H gh Court rightly pointed out that
the Additional Sessions Judge shoul d have dealt ~with the
guestion of the admissibility of the document. The Hi gh
Court, foll owi ng Sanatan Senanati v. Enperor(1l) and Brij
Mohan Singh v. Priya Brat Narain Sinha(2), held that the
document was inadnissible in evidence.

W agree wth the conclusion arrived at by the High
Court. Section 35 of the Evidence Act provides:

"An entry in any public or other officia
book, register or record, stating a fact in
issue or relevant fact, and nmade by a public
servant in the discharge of his official duty,
or by any other person in performance of a
duty specially enjoined by the law of the
country in which such book, register or record
is kept, is itself a relevant fact."

In this case it has not been proved that the entry in
guestion was made by a public servant in the discharge of
his official duties. As observed by this Court in Brij Mhan
Singh v. Priya Brat Narain Sinha,(2), "the reason why an
entry made by a public servant in a public or other officia
book, register, or record stating a fact in issue or a
rel evant fact has been nmade relevant is that when a public
servant makes it’ hinmself in the discharge of his officia
duty, the probability of its being truly and correctly
recorded is high." No proof has been led in this case as to
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who nmade the entry and whether the entry was nade in the
di scharge of any official duty. In the result we rmust hold
that Ex. D. the hath chitha, was rightly held by the High
Court to be inadm ssible.

The High Court then dealt with the other evidence on the
record and cane to the conclusion that Kaleshwar was
actually shot down by the appellant, Ram Prasad Sharma. The
| earned counsel for the appellant has tried to assail these
findings but he has not been able to show in what way the
H gh Court has gone 'wong in comng to the conclusion. The
High Court states that ten wi tnesses have naned Kal eshwar
being the second person who was shot. Further, Kaleshwar’s
son and widow, P.W 24 and 34, Chamak Lal Yadav and Karna
Devi, deposed that on the day of occurrence Kaleshwar had
left his house with a kudal and had gone to Chaksafia Danr
alongwith others. They further deposed that on the next day
they Ilearnt from Nandai-Lal Singh, P.W 17, that Kal eshwar
had. been killed.: The H gh Court further accepted

the explanationof P.W 1, who had nmade the F.I.R , that
he had nanmed Gholtan as being the person shot and killed by
Rami  Prasad because he had heard a hulla that Gholtan had
been nurdered. It seens to us-that the H gh Court cane to a
correct
(1) A I.R 1945 Pat. 489. (2) [19651 3 S.C. R 861 , 864.
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conclusion and was right in accepting the explanation of
P.W 1.

The |learned counsel further ~contends ‘that it was
doubtful that 12 rounds woul d have been fired. He points out
the nunmber of injuries received by the villagers. But these
i njuries support the prosecution story. Fromthe injuries on
the various persons exam ned by Dwarka Nath Prasad, P.W 41,
apart fromthe .persons who had di ed and whose bodies had
been held to’ have been cremated by unidentified persons, it
appears that 20 persons had received gun shot injuries; one
of them had as many as’ 14 |acerated wounds and anot her had
10 lacerated wounds. Apart fromthat there is no reason to
doubt the oral evidence given in this case that a nunber of
rounds were fired.

In the result the appeal fails and i's dism ssed.
G C Appeal dism ssed.
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